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LEGISLATIVE HEARING ON H.R. 356, H.R. 832,
H.R. 1994, H.R. 2133, H.R. 2275, HL.R. 2344, H.R.
2360, H.R. 2361, AND A DRAFT BILL ENTI-
TLED “TO AMEND TITLE 38, UNITED STATES
CODE, TO MAKE CERTAIN MODIFICATIONS
AND IMPROVEMENTS IN THE TRANSFER OF
UNUSED EDUCATIONAL ASSISTANCE BENE-
FITS UNDER THE POST-9/11 EDUCATIONAL
ASSISTANCE PROGRAM OF THE DEPART-
MENT OF VETERANS AFFAIRS, AND FOR
OTHER PURPOSES”

Tuesday, June 2, 2015

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON VETERANS’ AFFAIRS,
SUBCOMMITTEE ON EcoNOMIC OPPORTUNITY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 2:09 p.m., in Room
334, Cannon House Office Building, Hon. Brad Wenstrup [chair-
man of the subcommittee] presiding.

Present: Representatives Wenstrup, Costello, Bost, Takano,
Titus, Rice, and McNerney.

Also Present: Representative Miller of Florida.

OPENING STATEMENT OF CHAIRMAN BRAD WENSTRUP

Dr. WENSTRUP. Good afternoon, everyone. The subcommittee will
come to order.

Before we begin, I would like to ask unanimous consent that our
colleague Chairman Miller be allowed to sit at the dais, to make
opening statements, and ask questions.

Hearing no objection, so ordered.

I want to thank you all for joining us here today to discuss legis-
lation pending before the subcommittee concerning education bene-
fits, employment programs for our returning servicemembers and
veterans, as well as accountability at the Department of Veterans
Affairs.

. This afternoon, we have nine important pieces of legislation be-
ore us.

I will focus my remarks on one of these bills, which I introduced
earlier this year, H.R. 2344, the Veterans Vocational Rehabilitation
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and Employment Improvement Act of 2015, as well as the draft bill
that is on the agenda.

VA’s Vocational Rehab and Employment, VR&E, program exists
to help disabled veterans become employment-ready or to assist the
most severely disabled reach a point of maximum independent
daily living. For years, we have heard from veterans and VSOs
that the time it takes to complete a rehabilitation plan from the
time of application to full rehabilitation is too long. And they have
also said that the caseload for counselors is too high, which then
doesn’t allow the counselor to appropriately help each client.

According to VA, on average, veterans spend anywhere between
5 to 10 years in the program—which, if that is how long it takes
to rehabilitate some of these veterans, then that is understandable,
but I fear that this extended length of time could also be due to
an overworked system, a large caseload per counselor, and reliance
on a primarily paper-based processing system.

H.R. 2344 is aimed at ensuring veterans are receiving thorough
and diligent assistance from their counselors and that they are pro-
vided the best resources possible to get them back to an employ-
ment-ready status or to a position where they are able to live inde-
pendently on their own. Our disabled veterans, who have sacrificed
so much, deserve to have a fulfilling life following their service.

This bill would require that if a veteran is pursuing a course of
education or training through VR&E that the program be approved
for GI Bill benefits. Under current law, if a veteran is going to
school through Voc Rehab, that school does not need to be approved
by VA and the State approving agencies for GI Bill benefits.

Programs will have a year following enactment to come into com-
pliance with these rules. But I hope that this will increase over-
sight, and ensure that there aren’t any so-called fly-by-night
schools taking advantage of our disabled veterans.

My bill would also change the law so that if a veteran is doing
any adaptations to their home through VR&E that those changes
be made under the rules already existing for specially adapted
housing grants and by their employees, as opposed to the veteran’s
Voc Rehab counselor overseeing the changes. This accomplishes
two things: gets these counselors out of the business of making
home construction decisions and instead allows them to focus on
their primary goal, to rehab the veteran; and ensures that experts
who deal with home adaptations on a daily basis are now the ones
handling oversight of these projects so we can ensure veterans are
getting the best outcomes in their homes.

My bill would also encourage and authorize the Secretary to
prioritize VR&E services based on need so that the VA can take
into account things such as disability ratings, severity of employ-
ment handicaps, income, and other factors as the Department and
its counselors are managing their ever-growing caseload. This pro-
vision is not to push any veterans out of the program but would
be there to allow VA to prioritize the most disabled and employ-
ment-handicapped veterans as they seek VR&E services.

Lastly, H.R. 2344 would require the Secretary to reduce
redundancies and process all VR&E claims and payments in a
paperless system, and it authorizes $10 million to upgrade their IT
systems to make the change. VR&E has told us that they are cur-
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rently in the process of updating their systems and that they have
received authorization and funding for this upgrade. However, we
have seen in the past that this money can easily be shifted else-
where at any point. Shifting Voc Rehab to a paperless system will
speed up the application process, increase efficiency, and assist in
a quicker rehabilitation timeline for veterans in the program.

I do believe VR&E is constantly improving, and I appreciate the
work the VR&E service director, Jack Kammerer, and his employ-
ees do on a daily basis. And the purpose of this bill is to assist
them in their critical mission for disabled veterans.

Lastly, today, we will also be discussing a draft bill that deals
with GI Bill transferability issues. The draft came from rec-
ommendations made by the Military Compensation and Retirement
Modernization Commission earlier this year. The draft would
change the service time requirement to be eligible to transfer GI
Bill benefits to dependents to 10 years, with an additional 2-year
commitment. Currently, the time requirement is 6 years, with an
additional 4-year commitment.

The draft bill would also reduce the monthly living stipend that
transferees receive by half of its current rate. The commission rec-
ommended cutting the living stipend completely for dependents.
However, I do think that there should be some amount of a stipend
to be given to transferees, as that is in many cases also a benefit
to their spouse or parent who served and transferred them this
benefit.

If we are to move this bill forward, I would commit to using the
savings from these changes to improve GI Bill benefits or other
programs for veterans, which I think we can all agree is important.

With that being said, I am eager to discuss each of the nine
pieces of legislation before us today. And I am grateful to my col-
leagues who have introduced these bills and to our witnesses for
being here to discuss them with us, and I look forward to a produc-
tive and meaningful discussion.

I will now yield to my colleague, Ranking Member Takano for
any opening statement he may have.

OPENING STATEMENT OF RANKING MEMBER MARK TAKANO

Mr. TAKANO. Thank you, Mr. Chairman.

As we gather today, I just want to take a moment to thank you,
Chairman Wenstrup, for conducting the Economic Opportunity
Subcommittee in such a productive, positive, and bipartisan man-
ner in this Congress. You have led the EO Subcommittee so that
it has become the most productive of the four House Veterans’ Af-
fairs Committee subcommittees thus far in the 114th Congress.
Under your leadership, we have conducted a legislative hearing
and a markup under regular order, and we have forwarded 11 bills
favorably to the full committee with unanimous bipartisan support.
Five of our bills have actually passed the House.

I particularly want to also congratulate my colleague, who is not
here, Miss Rice, on seeing her very first piece of legislation pass
the House, H.R. 1382, the BRAVE Act.

So, on this high note, today we begin our second round of legisla-
tive hearings with nine bills before us. I have introduced two of
these bills: H.R. 2360, the Career-Ready Student Veterans Act, and
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H.R. 2361, the Work-Study for Student Veterans Act. I am very
grateful that both enjoy bipartisan support.

The first, H.R. 2360, the Career-Ready Student Veterans Act, en-
sures that career education programs designed to prepare our stu-
dent veterans for entry into the workforce are actually doing so.
The bill would mandate that programs meet certain requirements
in order to be eligible to receive GI Bill benefits.

Currently, education programs can be eligible for GI Bill benefits
even if they lack proper accreditation or do not meet State licen-
sure or certification requirements. This means that veterans can
use their hard-earned education benefits to attend programs that
do not prepare them for a career in their field of study. H.R. 2360
would change this policy so that student veterans could only use
their GI Bill benefits at education programs that meet proper ac-
creditation, licensure, and certification requirements.

Now, the Department of Defense already has this policy in place
to protect servicemembers using tuition assistance benefits. It only
makes sense that Congress should protect student veterans in the
same way.

I am very proud to say that H.R. 2360 enjoys clear bipartisan
support, and I urge my colleagues to consider supporting the bill
as we listen to the testimony today.

My second bill, H.R. 2361, the Work-Study for Student Veterans
Act, reinstates certain Department of Veterans Affairs student
work-study activities that expired on June 30, 2013.

Through the VA’s Student Work-Study Allowance Program,
qualifying student veterans in college degree programs or voca-
tional or professional programs are paid to work in a variety of ca-
pacities on campus at VA facilities or at other veterans-centered or-
ganizations to assist fellow veterans.

The work-study program achieves two important goals: offering
student veterans a way to earn a little extra money, and providing
transitioning veterans with the guidance and assistance of fellow
veterans who know firsthand what the transition is like.

Unfortunately, the 113th Congress in the Senate failed to act on
H.R. 1453, the Work-Study for Student Veterans Act, which passed
the House and would have extended the authorization for several
qualifying VA work-study activities.

I hope my colleagues will join me in support of this bill as we
go forward. I hope we might hear from the VA today that they
would like to see this program made permanent.

Now, there is a lot on the agenda, and I don’t want to take up
too much time here, but I do appreciate all of our witnesses for
being here today, and I look forward to their testimony.

Thank you, Mr. Chairman. I yield back.

Dr. WENSTRUP. Thank you, Mr. Takano. I want to thank you for
your kind words, and I appreciate the opportunity of working to-
gether with you on this subcommittee.

I will now yield to Chairman Miller of the full committee to dis-
cuss his bills, H.R. 1994 and H.R. 2275.

Chairman Miller, you now recognized.

Mr. MILLER. Thank you very much, Chairman Wenstrup, Rank-
ing Member Takano. I appreciate the opportunity not only to sit at
the dais today but also to present a couple of pieces of legislation
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for your consideration today. I also appreciate the fact that you are
allowing me to speak before Colonel Cook.

Sir.

I want to focus on the two bills that you talked about, H.R. 1994
and the VA Accountability Act of 2015. It provides the Secretary
of the Department of Veterans Affairs with yet another tool to re-
move any VA employee for poor performance or misconduct. And
the provision is simply an extension of the same authority that we
passed last summer in the Choice Act to remove senior executives.

To prevent retaliation, the bill would protect whistleblowers by
not allowing the Secretary to use this authority on employees who
have filed a complaint with the Office of Special Counsel. This pro-
vision is critically important as we continue to uncover many in-
stances of whistleblower retaliation, and the last thing I want is for
this new provision that is meant to hold bad employees accountable
to instead harm legitimate whistleblowers.

Now, additionally, this bill would require that all probationary
periods for new VA employees last for at least 18 months instead
of the current period of 1 year. It would also give the Secretary the
authority to extend this probationary period as he or she would see
fit. The provision was at the suggestion from Partnership for Public
Service, a good government think tank, and will give VA super-
visors more flexibility to determine new employees’ performance be-
fore they actually become a permanent employee of the Depart-
ment. I would also note that most medical professionals in VA are
already required to complete a 2-year probationary period.

Finally, the bill would require that the Government Account-
ability Office would conduct a study of VA time, space, and re-
sources devoted to labor union activities.

Some have said that this bill is nothing but a partisan attack
against hardworking VA employees. This could be no further from
that particular truth. As I have stated from day one, I believe that
99 percent of VA’s more than 300,000 employees are dedicated and
ha(irdworking and are not part of the problem that exists at VA
today.

The true problem is that, more than a year after enduring the
biggest scandal in VA history, in which 110 VA facilities allegedly
maintained secret lists to hide wait times, the Department has
fired only one for wait-time manipulation—just one person. Even
worse, rather than disciplining bad employees, VA often just trans-
fers them to other VA facilities or puts them on paid administra-
tive leave for months on end as they receive their full salary and
waste taxpayer dollars.

Whether it is Philadelphia, Reno, Nashville, Phoenix, or a pleth-
ora of other facilities, VA’s tradition of transferring problem work-
ers, putting them on paid leave, or simply allowing them to go vir-
tually unpunished continues because current civil service rules
make it nearly impossible to hold bad employees accountable. One
of the reasons I know this is because high-ranking officials at VA,
people who work directly for the Secretary, have told me, in fact,
that this is the case.

In a hearing last month, Deputy Secretary Gibson also said it
was too hard to fire employees at VA. In one instance, the Office
of Inspector General completed a well-documented report proving
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one employee’s blatant disregard for government regulations and
rules. And, in this report, the IG recommended that the employee
pay back tens of thousands of dollars in wasted time, wages, and
travel fees which the employee had basically stolen during his time
as a VA employee. Furthermore, the IG recommended that VA take
administrative action against the employee.

So what did VA do with this report and the recommendations
that were contained in it? Well, they reached a settlement agree-
ment with the employee which only required the individual to pay
back one-third of the amount of money the IG said the employee
owed, allowed the employee to resign as opposed to being fired
from VA, expunged all documentation from his official record re-
garding his misconduct during his time as a VA employee, and re-
quired VA to pay the employee several thousands of dollars to
cover his attorney’s fees he incurred during VA’s investigation and
their settlement.

We have asked the Department whether this employee has in-
deed paid back the amount he owed, and, although we are still
awaiting a response, I have a sneaking suspicion that he has yet
to pay back a single dime that was owed.

I am sure many people would be shocked to learn about the inci-
dent I just described and will wonder why VA just didn’t do the
right thing and fire this individual as well as collect the money
that he owed the government. Well, the answer to that question
lies in this chart that is going to be placed up on the screens that
was part of a GAO report on the civil service from earlier this year.
And you also have it in your binder.

Mr. MiLLER. They found that it takes, on average, 6 months to
a year and sometimes significantly longer to fire somebody at the
VA. Once they are actually removed, the MSPB has cited that in
2013 it took an average of 243 days from start to finish to adju-
dicate an appeal.

The process illustrated by this chart is exactly the type of thing
that makes the average citizen lose faith in their government and
causes quality healthcare professionals and managers to think
twice when considering whether or not they would work at VA.
After all, why would anyone want to work for an organization
where corrupt behavior that harms veterans and wastes taxpayer
money is not only tolerated but often goes virtually unpunished be-
cause there is too much paperwork?

Is this what our citizens want? Is this what our veterans de-
serve? I don’t think so, and neither do the more than 40 bipartisan
cosponsors of my bill or the leading VSOs that support it. So it is
time to bring commonsense measures to VA and give the Secretary
the tools that he or she will need in the future to hold VA employ-
ees accountable.

Now, my second bill on the agenda is H.R. 2275, the Jobs for
Veterans Act of 2015. This bill would realign all education and
training programs for veterans into the new Economic Opportunity
and Transition Administration at the VA. This means that VA’s
Education Service, Loan Guarantee Service, Vocational Rehabilita-
tion and Employment Service, the Center for Veterans Enterprise,
and VA’s TAP program would transfer over from the Veterans Ben-
efit Administration to this new administration.
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The bill would also transfer the Veterans Employment and
Training Service from the Department of Labor to this new admin-
istration within VA. The bill would require that VA and Depart-
ment of Labor enter into a memorandum of understanding to en-
sure a smooth transition of these programs and employees. And it
would require that VA create this new administration using al-
ready-existing resources.

I understand this is a major change in the way the Federal Gov-
ernment oversees job training and programs for training, but, as
the old saying goes, the definition of “insanity” is doing the same
thing over and over again but expecting different results. Decades
of GAO reports and other reports have shown that the programs
that Department of Labor’s VETS administers have continually
been ignored by the Department of Labor regardless of the political
party in the White House.

It is time to bring all employment and training programs under
one roof, as this will eliminate duplication, it will streamline proc-
esses, and, most importantly, it will improve veteran opportunities
for future employment.

And, Mr. Chairman, I appreciate the opportunity again, and I
yield back my time.

Dr. WENSTRUP. Well, thank you, Chairman Miller. And I appre-
ciate your deep dive into these issues. I think it is unfair not only
to our veterans but to the thousands of good VA employees that
there they are, devoted to the veteran, and we have those that take
advantage of working in the system. I appreciate your testimony.

It is an honor today to be joined by our colleagues Colonel Paul
Cook of California and Mr. Sean Maloney of New York at the wit-
ness table today. And I understand Mr. Flores will be here shortly.

Mr. Flores and Colonel Cook used to serve on this committee,
and Mr. Flores used to be the chairman of this subcommittee last
Congress. So I am sure it is a little bit of a different view for him
when he gets here and sits at the witness table.

But I thank all three of you for being here.

Colonel Cook, you are now recognized.

STATEMENT OF THE HON. PAUL COOK, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Mr. Cook. Thank you, Mr. Chairman.

It was no problem yielding to Chairman Miller. It was a little bit
disconcerting to see that when he was giving the definition of “in-
sanity” he looked over at me. I don’t want to read into it.

Anyway, my bill, H.R. 832, ensures that veterans are receiving
effective and successful employment training services.

This bipartisan bill authorizes an independent organization to
collect and analyze data on the effectiveness of the Department of
Labor’s Veterans’ Employment Training Service. The study will
focus on veterans who have received intensive services from two
programs under VETS: the Disabled Veterans Outreach Program
and the Local Veterans Employment Representatives Program.

Disabled Veterans Outreach Program specialists provide job
training for veterans, with special emphasis on veterans with serv-
ice-connected disabilities. These specialists help veterans to be
competitive in the labor market. They focus on veterans who are
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economically or educationally disadvantaged, including homeless
veterans and veterans with barriers to employment. Local veterans
employment representatives conduct outreach to employers and
focus on increasing and promoting the hiring of veterans.

The study will track the employment status of veterans who have
received these services, determine if the program contributed to-
ward their employment, monitor the employment retention rate,
and determine if the services provided helped them increase their
average earnings. A report on the findings will be presented to the
Committee on Veterans Affairs in the House and Senate every year
for the next 5 years.

Congress owes it to our veterans to provide them with the best
employment services possible. Simply authorizing these programs
isn’t enough; we have to follow up and ensure they are working as
intended. We saw at the VA what happens when the bureaucracy
isn’t subject to vigorous oversight. If we are going to authorize
these programs to boost veteran employment, Congress has the
duty to ensure that they are working.

You know, we have talked about this over and over again. Before
I finish up, I do want to thank Congressman Costello and Con-
gresswoman Titus for cosponsoring this bill.

The bottom line is that, with the military and veterans, we have
a responsibility to take care of the troops. If a program is there to
provide a certain function or mission, we have to make sure it is
working; if not, get rid of it or change it. We owe that much to our
veterans.

Thank you very much for letting me present this bill.

Dr. WENSTRUP. Well, thank you, Colonel Cook.

Mr. Maloney, you are now recognized.

STATEMENT OF THE HON. SEAN PATRICK MALONEY, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW
YORK

Mr. MALONEY. Thank you, Mr. Chairman. It is an honor to be
here with all of you and with my colleague Colonel Cook. He and
I had the opportunity to lay a wreath at the Tomb of the Unknown
Soldier just last week. I stood and watched while he performed that
difficult duty in the rain.

Mr. Cook. I didn’t drop it.

Mr. MALONEY. It was an honor to be there with him, and it is
an honor to be here with all of you.

Mr. Chairman, Ranking Member Takano, members of the com-
mittee, thank you for holding this hearing and allowing me to tes-
tify in support of my bill, H.R. 356, the Wounded Warrior Employ-
ment Improvement Act. I know the committee has a lot of work to
do, so I will be brief.

First off, I would like to thank Ranking Member Takano and
Congressman Markwayne Mullin, who joined me as original co-
sponsors of this bill and worked to help move this legislation for-
ward. I would also like to acknowledge the Wounded Warrior
Project, which played a key role in crafting the legislation. And
thank you to the staff of the Veterans’ Affairs Committee for work-
ing with my office on this, as well.
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My dad, Jim Maloney, was a World War Il-era veteran who was
fairly injured in the line of duty in 1946 aboard the USS Man-
chester. The guy next to him was killed. And my dad spent months
in a naval hospital, about a year, trying to get back to his life. You
know, his high school sweetheart, my mom, wrote him a letter
every day that he was in that hospital, and he credits her and
those letters with leading him back to a productive life.

But the truth is, when he finally got out of that hospital, his gov-
ernment was also there for him. It invested in him. He was able
to go to school. He was able to get a job. He was able to start a
family, have six kids, send us all to school, live his dream. And
that, after all, is what it is all about.

But today too many members of the military return home only
to struggle to reenter the workforce or to enter it for the first time.
This problem is particularly prevalent among the roughly 3 million
veterans who, like my dad, came home with a service-related dis-
ability. Our veterans deserve to know that when they come home
their country will not forget their service. I know we all agree
about that, and we have an obligation to safeguard that promise.

The VA’s VR&E program is the critical tool for helping combat-
disabled veterans find their place in the workforce, but, unfortu-
nately, as a 2014 GAO report found, the program is badly in need
of reform. The report highlighted problems with staff allocation and
training, overwhelmed caseworkers, and flawed performance
metrics that make it difficult to accurately gauge the program’s ef-
fectiveness.

So my legislation is straightforward and simple. It would require
the VA to develop a specific action plan to fix the problems identi-
fied in this GAO report. This bill would help reduce caseloads, in-
crease enrollment in education programs, and implement a new
training program to ensure that the staff are able to meet the
needs of today’s veterans, particularly those with traumatic brain
injury and PTSD.

I am proud that this bill has the support of AFGE, the IAVA, the
Wounded Warrior Project, Vets First, and the American Legion.

I know that the VA has already taken steps to address some of
these issues, and I appreciate that work, but, as the GAO report
acknowledged, quote, “weaknesses remain.” We cannot stop im-
proving this program until it works and until it works well. We all
know that, when given the opportunity, American veterans thrive
in the workforce. They just need a government that is as good as
they are and that is committed to investing in their success.

Thank you, and I look forward to working with all of you in sup-
port of this important goal. And I appreciate the opportunity to ap-
pear before you today.

Dr. WENSTRUP. Thank you, Mr. Maloney.

And I thank you both for bringing forth these bills and speaking
on them at today’s subcommittee hearing.

Unless there are any questions for our colleagues, you are now
excused.

I now invite our second panel to the table: Mr. Paul Varela, the
assistant national legislative director for Disabled American Vet-
erans; Mr. Brendon Gehrke, senior legislative associate for the Na-
tional Legislative Service at the Veterans of Foreign Wars of the
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United States; Mr. Steve Gonzalez, assistant director for the Vet-
erans Employment and Education Division at the American Legion;
Mr. David Borer, general counsel for the American Federation of
Government Employees and AFL-CIO; Mr. Christopher Neiweem,
legislative associate at the Iraq and Afghanistan Veterans of Amer-
ica; and, finally, Mr. Rick Weidman, executive director for govern-
ment affairs at the Vietnam Veterans of America.

I thank you all for being here, your service to our Nation in uni-
form, and for your hard work and advocacy for veterans.

Mr. Varela, we will begin with you, and you are now recognized
for 5 minutes.

STATEMENT OF PAUL R. VARELA

Mr. VARELA. Good afternoon, Chairman Wenstrup, Ranking
Member Takano, and members of the subcommittee. DAV appre-
ciates the opportunity afforded to us today to testify at today’s leg-
islative hearing.

For the following bills—H.R. 832, 2360, 2361—and the draft bill
regarding the transfer of unused educational assistance benefits
under the Post-9/11 GI Bill, DAV has no resolution from our mem-
bers pertaining to the issues identified within these bills but would
not oppose passage of the legislation. For the remaining bills, we
would like offer our views and, in some cases, our recommenda-
tions.

H.R. 356 contains several provisions, one of which would require
the Secretary of VA to perform an analysis and make recommenda-
tions in a report to Congress to encourage Post-9/11 GI Bill-eligible
veterans to use Vocational Rehabilitation and Employment, VR&E,
benefits and services. We have no resolution from our membership
regarding this issue.

DAV would not oppose the bill’s passage; however, encouraging
veterans with eligibility under Post-9/11 GI Bill to instead use
VR&E benefits and services will require additional resources in
VR&E to meet increased demand. VR&E’s current counselor-to-cli-
ent ratio remains high, which contributes directly to delays in de-
livering timely and effective services.

DAYV and our independent budget partners have recommended a
more practical counselor-to-client ratio of 1 to 125. To achieve this
ratio in fiscal year 2016, VR&E would require an additional 382
full-time-employee equivalents, FTEE, 277 dedicated as VR&E
counselors, and the remaining 105 employees dedicated towards
support services, bringing VR&E'’s total FTE strength to 1,824.

DAV calls on Congress to increase staffing levels within VA’s
VR&E program in accordance with our National Resolution No.
052. If Congress intends to encourage increased use of VR&E by
Post-9/11 GI Bill-eligible veterans, then adequate resources will be
essential to strengthen this critical program to meet the demand.

H.R. 1994 would provide the VA Secretary with the authority to
remove or demote employees based on performance or misconduct.
We have no resolution from our membership on this topic and take
no position on this bill.

H.R. 2133 would provide additional training options under the
Transition Assistance Program, now TAP GPS, to members of the
Armed Forces separating from Active Duty. The Secretary of De-
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fense and Homeland Security would be required to provide addi-
tional training opportunities to these servicemembers. In accord-
ance with DAV Resolution No. 053, we support this bill. Expanding
training opportunities to these separating servicemembers will only
help to better their chances of success when competing within the
civilian job market.

H.R. 2275 would establish within VA a new Veterans Economic
Opportunity and Transition Administration. It would improve em-
ployment and educational opportunities for veterans by consoli-
dating various VA programs now managed by the Veterans Bene-
fits Administration and also transfer veteran-focused programs
from Department of Labor to VA.

Mr. Chairman, DAV previously testified before this sub-
committee on February 12, 2015, regarding this very issue and en-
couraged Congress to introduce and enact this proposal. We are
pleased to support this bill, consistent with DAV Resolution No.
2217.

Consolidation has the potential to streamline and enhance eco-
nomic and employment prospects for wounded, injured, and ill war-
time veterans and provide them with meaningful and gainful op-
portunities. Ensuring these veterans and their families have opti-
mal, seamless access to employment and economic prospects and
services is a central concern of our organization. In the wake of
war, we believe that we reflect the concerns of the entire Nation.
DAV welcomes the opportunity to work with this subcommittee to
see this justified reform enacted into law, and DAV thanks the
sponsor for introducing this bill.

H.R. 2344 seeks to make improvements within VA’s VR&E pro-
gram that would affect the approval of courses pursued under
VR&E, eligibility for special adapted housing, and new authority to
prioritize VR&E services based on need for program participants,
and a $10 million authorization for related information technology
enhancements.

DAYV has no resolution from our membership on the particular
issues identified within this bill but would not oppose passage of
the legislation. However, we would recommend adding three addi-
tional reporting requirements: first, a report that captures informa-
tion pertaining to the disapproval of courses under VR&E that fail
to meet the approval standards set forth within the Montgomery
GI Bill and Post-9/11 GI Bill programs; second, a report that col-
lects information relative to the number of waivers seeking course
approval and the disposition of any waiver requests; and, third, a
report capturing information regarding need-based prioritizations.

Chairman Wenstrup, Ranking Member Takano, and members of
the subcommittee, this concludes my testimony, and I am prepared
to answer any questions you may have.

[THE PREPARED STATEMENT OF PAUL R. VARELA APPEARS IN THE
APPENDIX]

Dr. WENSTRUP. Well, thank you very much.
Mr. Gehrke, you are now recognized for 5 minutes.
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STATEMENT OF BRENDON GEHRKE

Mr. GEHRKE. Chairman Wenstrup, Ranking Member Takano,
and members of the subcommittee, thank you for allowing me to
present the VFW views on the pending legislation.

The VFW supports the intent of H.R. 356; however, we suggest
that the Congress take a different approach. We share the concern
that VR&E may not be able to serve the veterans who need it most
if Congress does not make changes to the current system. However,
we are doubtful that a VA action plan will remedy VR&E’s access
issues and may unnecessarily burden an already overworked agen-
cy. Instead, Congress should fund the longitudinal study that it au-
thorized in the Veterans Benefits Improvement Act of 2008 so that
VA can identify problems and modify VR&E to better serve vet-
erans.

To better understand the veteran hiring experience, the VFW
supports H.R. 832, and we urge the committee to appropriately
fund the study.

The VFW strongly supports H.R. 1994, Chairman Miller’s VA Ac-
countability Act of 2015. We believe that VA and Congress must
collaborate to identify and fix what is broken within VA, must hold
employees accountable, and must do everything possible to restore
veterans’ faith in their VA.

In addition, we urge the committee to take a multidimensional
approach to tackling issues with VA’s human resource practices.
The VFW is concerned with whistleblower retaliation, VA’s hiring
process, and the sinking morale of VA employees. A Federal survey
shows that less than 50 percent of VA employees feel that arbitrary
action, personal favoritism, and coercion for partisan political pur-
poses is not tolerated. Also, VA employee satisfaction scores fell in
76 out of 84 measures within the last year.

With low morale comes a high price tag. The Gallup organization
estimates that millions of disengaged employees cost the American
economy as much as $350 billion per year in lost revenue as a re-
sult of low employee morale. VA can’t afford to lose time and
money from poor hiring practices or low employee morale. We fear
that VA’s workforce productivity could further decline due to staff-
ing shortages and low employee morale if VA cannot attract and
keep high-achieving employees.

We believe that, in order to help foster a culture of account-
ability, Congress should include language in the bill to prevent
whistleblower retaliation and provide VA with additional resources
to recruit, train, and retain the best employees.

The VFW supports H.R. 2275. The VFW supports this bill be-
cause it can protect veterans job programs from sequestration, bet-
ter ensure that veterans job programs receive proper congressional
oversight, and improve veterans’ access to job programs by stream-
lining government services. Also, Congress must ensure that Vet-
erans’ Employment Training Services is always properly funded no
matter what agency has authorization over the program—or au-
thority over the program.

The VFW supports H.R. 2344, except section 4. Section 4 re-
quires VA to prioritize certain disabled veterans over other dis-
abled veterans for access to VR&E programs. The VFW believes
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that no veteran should have to wait or be denied the VA services
that they have earned.

This provision calls for VA to manage to a budget instead of the
need. As we have recently witnessed, this tactic leads to veterans
being denied care and services they need to maintain a healthy life
and provide for their families. We cannot allow this to happen
again, and Congress must fully fund all of VA and expand VR&E
resources so they can better provide employment services to dis-
abled veterans.

The VFW supports H.R. 2360 to ensure schools who are eligible
for the GI Bill are offering programs that award student veterans
with proper programmatic accreditation that meets veterans’ and
employers’ expectations.

Unfortunately, some schools offer degrees that do not provide
graduates the needed credentials to qualify for the professions
within their field of study. Worse yet, when asked, many of these
schools offer prospective students unclear information about pro-
grammatic accreditation and their requirements for professional
certification.

This is not a wise use of taxpayer dollars, it allows students to
use money, whether it comes from military tuition assistance or the
GiI Bi(lil, for degrees that will not result in more veterans being em-
ployed.

The VFW supports H.R. 2361.

Regarding the draft bill language, the VFW played an integral
role in passing the Post-9/11 GI Bill, and we have a vested interest
in ensuring the long-term viability of veterans education programs.
The GI Bill’s primary use should be to help veterans reintegrate
into civilian life by providing the education and skills necessary to
gain meaningful employment.

And the retention aspect should never provide a greater benefit
to dependents than it does to wartime veterans. Therefore, any re-
duction of certain elements in the GI Bill must include increases
for those who need it most. The committee should concentrate on
closing gaps in the Fry Scholarship and improving the benefit to
Guardsmen and Reservists who deployed overseas in defense of our
country, especially those who are recovering from wounds or inju-
ries incurred on Active Duty.

This concludes my remarks, and I look forward to answering any
questions the committee may have.

[THE PREPARED STATEMENT OF BRENDON GEHRKE APPEARS IN THE
APPENDIX]

Dr. WENSTRUP. Well, thank you, Mr. Gehrke.

And before we go to Mr. Gonzalez, I would like to pause for a
second to recognize Mr. Flores of Texas and give him an oppor-
tunity to share his remarks on his bill, H.R. 2133.

STATEMENT OF THE HON. BILL FLORES, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF TEXAS

Mr. FLORES. Okay. Thank you, Chairman Wenstrup and Ranking
Member Takano. It is great to be back in this esteemed committee
today.

I am here today to testify in support of my bill, H.R. 2133, the
Servicemembers’ Choice in Transition Act. I introduced this legisla-
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tion during the 113th Congress as the former chair of this sub-
committee and was pleased to see it pass through the sub-
committee last Congress.

The Servicemembers’ Choice in Transition Act is meant to en-
hance the Transition Assistance Program, or TAP, that was re-
quired for all separating servicemembers in the VOW to Hire He-
roes Act of 2011. TAP is a joint DoD, DoL,, and VA program that
provide training to servicemembers about veterans benefits, job
search skills, pre-separation counseling, resume writing, interview
preparation, and other transition training.

The bill would modify TAP to enable those leaving military serv-
ice to attend the additional 2-day in-depth informational tracks
that are currently optional. These three tracks cover career tech-
nical training, entrepreneurship opportunities, and access to higher
education.

As I said before, the VOW to Hire Heroes Act required manda-
tory attendance at TAP for all but a few servicemembers. However,
it is currently not mandatory for base commanders to allow
servicemembers to attend these three tracks. Unfortunately, by not
requiring these tracks, DoD’s model for TAP falls short in pro-
viding sufficiently detailed information for transitioning
servicemembers and preparing them for civilian life. The Post-9/11
GI Bill, for example, is a very generous benefit and could be worth
well over $250,000 to a veteran over 4 years. So it is important
that the veteran is fully briefed on what that benefit can provide
in the long run.

Furthermore, if a veteran was planning to go to college and use
their Post-9/11 benefits, the education track would help them de-
cide whether they are even ready for postsecondary education and/
or what school best fits their needs. If they are not ready for school,
then the education track gives a veteran an opportunity to be
briefed on how to get ready, on how to set their education or train-
ing goals, on how to find out what schools would best meet their
education or training goal, and on how to complete the admissions
process, and, finally, how to finance their education or their train-
ing.

The importance of educating transitioning servicemembers before
they use their GI Bill benefits was further highlighted and rec-
ommended to be mandatory for those who want to use their bene-
fits in the recent 2015 Military Compensation and Retirement Mod-
ernization Commission report.

I believe that H.R. 2133, in making the optional tracks manda-
tory, would play an instrumental role in filling the gap as
servicemembers transition from Active Duty to civilian life, while
also giving the military services flexibility to meet those require-
ments. We owe it to our veterans to ensure that their transition
into the workforce is as smooth as possible. By modifying the re-
quired contents of TAP, we are offering our servicemembers alter-
native training paths to better suit their intentions and to provide
them with the tools for successful transition into civilian life.

Again, I want to thank the subcommittee for their time and sup-
port today. I also want to thank all the veterans service organiza-
tions that have shown support for this legislation in the past and
today. And I urge passage of 2133.
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And I yield back.

Dr. WENSTRUP. Well, thank you, Mr. Flores.

We will now continue on with the panel.

And, Mr. Gonzalez, you are recognized for 5 minutes.

STATEMENT OF STEVE GONZALEZ

Mr. GONZALEZ. Thank you, Mr. Chairman.

Good afternoon, Mr. Chairman and Ranking Member Takano,
members of the subcommittee. Thank you for this opportunity to
allow me to present the views of the American Legion, America’s
largest wartime veterans service organization, on several pieces of
legislation being considered by the committee today.

Due to allotted time available, I will concentrate on three of the
bills. First, I will address H.R. 832, the Veterans Employment and
Training Service Longitudinal Study Act of 2015.

The American Legion would support a longitudinal study of the
job counseling, training, and employment placement services, JVSG
services, only if the bill were altered to direct the Secretary of Vet-
erans Affairs to contract for this study as opposed to the Secretary
of Labor.

In 2012, a similar proposal was made to study the Department
of Labor employment services. At this time, Chairman Miller has
stated more study was not needed and, quote, “We have already
study after study over the years that say the program does not
work.” The American Legion agrees with the chairman’s assess-
ment. A longitudinal assessment of the Department of Labor VETS
performance can already be read in the 16 GAO and OIG reports
dating back to 1997. All reports reveal negative findings.

Therefore, such a detailed study would be better implemented
after JVSG and the HVRP are moved to VA and set under the pur-
view of the Secretary of Veterans Affairs. The American Legion
supports this legislation.

Next, I will address H.R. 2275, Jobs for Veterans Act of 2015.

The American Legion has long supported the Department of
Labor Veterans Employment and Training Services, or better
known as DOL-VETS. Unfortunately, the good faith of the veterans
in this program have been rewarded with ongoing program man-
agement problems, including a lack of accountability.

Department of Labor’s budget request makes it painfully clear
that the agency with the monumental task of helping Americans to
be gainfully employed is unable to give the proper attention to vet-
erans employment issues that our constituents deserve.

At this juncture, the American Legion believes that the best way
to improve DOL-VETS is to transfer the Jobs for Veterans State
Grants and the Homeless Veterans Reintegration Portion of the
program to VA. Though there is a place for a veterans office within
Department of Labor, the American Legion believes these two pro-
grams would be better served if they were located in a new admin-
istration consolidated under the VA.

Lastly, I will address H.R. 2360, the Career-Ready Student Vet-
erans Act.

Institution accreditation is typically done by regional and na-
tional accreditation bodies. Programmatic accreditation is for spe-
cific programs offered within an educational institution. Programs
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are typically accredited by specialized organizations. By not having
the program accredited by the appropriate body, the individual
does not make effective use of the GI Bill benefit if an individual
uses the benefit to prepare for a license or certification occupation
but the program does not meet the licensure requirements.

The American Legion will urge the Congress apply this require-
ment equally to all institutions of higher learning as well as non-
accredited schools. We also urge Congress also include all deemed
approved degree programs and assure that the State approving
agencies can have adequate oversight of all institutions of higher
learning if we are to implement this piece of legislation.

The American Legion does have two questions or concerns.

One, does the proposed legislation only cover meeting the licen-
sure or certification standards in the respective State where the in-
stitution is located? If that is the case, it is troubling for those vet-
erans who do not plan to practice in the State where the school is
located or individuals taking distance learning courses. The legisla-
tion should make clear who would determine the requirements for
these programs or approval in all the States.

And then the last, number two: If the intent of the Congress is
to add to the existing workload of the State approving agencies,
which are already spread thin, then the Congress should give great
consideration and reevaluation of the existing budget of the SAAs,
to include increasing such budgets to ensure that the SAAs are
able to meet their current workload as well as the possibility of
this new add-on.

Thank you, Mr. Chairman, Ranking Member Takano.

And I will yield my time, Mr. Chairman.

[THE PREPARED STATEMENT OF STEVE GONZALEZ APPEARS IN THE
APPENDIX]

Dr. WENSTRUP. Thank you very much.
Mr. Borer, you are now recognized for 5 minutes.

STATEMENT OF DAVID BORER

Mr. BORER. Chairman Wenstrup, Ranking Member Takano, and
members of the subcommittee, thank you for the opportunity to tes-
tify today.

AFGE’s National VA Council represents more than 220,000 VA
employees. We strongly oppose H.R. 1994 as currently drafted and
urge lawmakers to reject these counterproductive measures in
favor of AFGE recommendations, including expanded whistleblower
protections that would truly hold VA managers accountable and
protect our veterans.

Presented as accountability for SES and upper management, the
greatest target in this extreme bill is the 350,000 nonmanagement
employees of the VA, including service-connected disabled veterans
who clean operating rooms, maintain VA cemeteries, and rate dis-
ability claims and their coworkers, who are PTSD therapists, sur-
geons, bedside nurses, and so on.

Stripping job protections from nonmanagement employees will
increase the mismanagement in the form of retaliation, discrimina-
tion, patronage, and antiveteran animus. The result will be to chill
disclosures, destroy employee morale, and undermine the retention
of the VA’s most experienced and valuable employees.
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This bill proceeds from the false premise that it is too hard to
remove a Federal employee under the current system. On the con-
trary, nothing in the current law prevents agencies from removing
employees. Competent and responsible managers can and do re-
move poor performers and employees who engage in misconduct,
and they do not unfairly target good employees. And, for the
record, Federal employees stop getting paid as soon as they are ter-
minated.

Under section 2, all VA employees, including even GS-4 house-
keepers or cemetery caretakers, would lose fundamental rights to
notice and to be heard, including 30-days advance notice of an ad-
verse action, 7 days for an employee to respond, an employee rep-
resentative, a written decision, and an opportunity to appeal.

These provisions would turn the clock back for employment
rights over 100 years. It is worse than traditional at-will employ-
ment, and, if enacted, it will make the VA an even less competitive
employer.

Unlike private-sector employees, Federal workers cannot bring
most contract or tort claims to the courts, so the administrative
due process eliminated by section 2 is often VA workers’ only real
protection. The requirement in H.R. 1994 to get the approval of the
Office of Special Counsel will not protect whistleblowers. This pro-
posal ignores the practical realities that not all individuals will file
corrective actions, and OSC is not well-suited to essentially pre-ap-
prove the removal of every would-be whistleblower.

Employees facing discrimination and other prohibited personnel
practices would be forced into filing OSC complaints in order to
shield themselves from their new at-will status. This helps neither
veterans nor whistleblowers, but it will precipitate a flood of OSC
complaints that will paralyze the OSC and obscure the most valid
cases of whistleblower retaliation.

Section 3 of the bill would extend the 1-year probationary period
to 18 months or longer and gives the Secretary discretion to extend
it even further. Probationary employees can be fired very easily
under current law. Recently hired veterans working for VA man-
agers who failed to train them know this all too well. OSC and
MSPB already struggle to protect probationary employees from un-
justified adverse actions because the burden of proof on the em-
ployer is extremely low. Extending the probationary period makes
this even worse, and it will erode the chances a whistleblower with
a legitimate concern will come forward.

Regarding section 4, we do not oppose a responsible study of offi-
cial time, but such a study should be based on objective criteria,
such as those used by the GAO and the OPM. The use of official
time in the VA benefits taxpayers and veterans and Federal em-
ployees because it reduces costly employee turnover, it improves
service, it creates a safer workplace, and it leads to quicker imple-
mentation of agency initiatives. Official time gives workers a voice
to resolve disputes efficiently, protect whistleblowers from retalia-
tion, and implement new technology and other innovations in col-
laboration with management.

If H.R. 1994 is not amended to strike provisions that reduce due
process, lengthen probationary periods, and attack union official
time, the AFGE will vigorously oppose the bill. Instead, Mr. Chair-
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man, we strongly urge you to demonstrate our shared commitment
to veterans through positive reform. My written testimony lists our
reform proposals, and I will be happy to discuss those.

Thank you again for allowing me to testify.

[THE PREPARED STATEMENT OF DAVID BORER APPEARS IN THE AP-
PENDIX]

Dr. WENSTRUP. Well, thank you.
Mr. Neiweem, you are now recognized for 5 minutes.

STATEMENT OF CHRISTOPHER NEIWEEM

Mr. NEIWEEM. Chairman Wenstrup, Ranking Member Takano,
and distinguished members of the subcommittee, on behalf of Iraq
and Afghanistan Veterans of America, our nearly 400,000 members
and supporters, I would like to extend our gratitude for the oppor-
tunity to share our views and recommendations regarding these
important pieces of legislation.

Starting with H.R. 356, disabled veteran unemployment has con-
sistently been much higher than that of the greater veteran popu-
lation, hovering at nearly 20 percent. Disabled veterans must be
given the support necessary to overcome barriers to employment
and achieve economic empowerment.

VR&E exists for that very purpose, and yet many disabled vet-
erans don’t know it exists, do not participate, or too often find the
services it offers to be inadequate in securing a rewarding career.
This legislation would improve the VR&E programs by creating an
action plan to identify why the program is underutilized and put
steps in place to improve its output.

The recommendations that would stem from its enactment would
include an analysis and plan to increase disabled veteran participa-
tion. Additionally, a national staff training program would be in-
stalled for the counselors charged with implementing the program
to ensure the variety of challenges their clients face are understood
holistically. Without a fundamental understanding of the condi-
tions a veteran is facing, a counselor will not be positioned to iden-
tify how to help the veteran secure a job and begin a rewarding ca-
reer.

This legislation would improve a program that has been too often
regarded as mediocre due to organizational factors that relates to
the veteran-counselor relationship.

Turning to H.R. 832, veterans make use of services to assist
them in transition for the sole purpose of improving their economic
outcomes. Simply put, they want to succeed and secure a brighter
financial tomorrow. This legislation would create a comprehensive
longitudinal study to determine to what extent the job services vet-
erans use aid them in securing careers.

Identifying which services veterans use and the amount of time
they spent on Active Duty, whether or not they are collecting un-
employment benefits, whether or not they secure work, and wheth-
er or not they stay with those jobs are all key pieces of information,
the collection of which this bill would require. The report and data
developed through this legislation is needed to ensure these pro-
grams are bringing back a return on investment for the veterans
who are using them.
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Turning to H.R. 1994, over 1 year after the Phoenix wait-list
scandal shook the veterans community nationwide, the Department
did not fire one employee for wrongdoing related to that incident.
TAVA strongly supported the increased accountability provision of
the Veterans Access, Choice, and Accountability Act last year,
which gave the VA Secretary increased authority to remove the
SES employees who did not serve our veterans to the standard that
they earned. We now support in that same spirit expanding this re-
moval authority to the greater VA workforce, notwithstanding
whistleblowers, and publicly applaud Chairman Miller for refusing
to give the Secretary any less authority than is fully necessary to
get the Department back on the right track.

We have heard and agree with DepSec Gibson’s testimony a few
weeks back, which indicated it is currently too hard to hire and fire
employees. This legislation would shorten the appeal period for VA
employees engaged in misconduct or poor performance so, in those
rare cases of wrongdoing, the Secretary is empowered to take cor-
rective action more briskly. The process of personnel action should
not languish in a sea of bureaucracy, as it has been.

I also want to make clear that the vast majority of the VA work-
force does a fantastic job of serving our veterans every single day
and too often does not receive enough praise. The sooner we get
real reforms to stick, the sooner the headlines of misconduct will
fade.

And in VA’s testimony today you will read the false assumption
that by enacting this piece of legislation it will result in
disenheartment in the workforce and that employees could leave
because of less protections. But the fact is, and VA states it, people
serve at the VA because they want to serve veterans. And 90 per-
cent, probably more, do a great job every day. And the idea of get-
ting rid of those few folks the Department has proven they haven’t
been able to since last summer will improve morale, not reduce it.

H.R. 2133, we strongly support this legislation. It would allow a
veteran transitioning away from Active Duty to receive additional
education, career, and technical or entrepreneurial training. This
would empower servicemembers to give them an early advantage
in transitioning back to the workforce.

Turning to H.R. 2275, this legislation would create a fourth ad-
ministration at VA that would align all veterans education, transi-
tion, and job placement programs under one agency entitled the
Veterans Economic Opportunity and Transition Administration.
This new administration would be led by the Under Secretary for
Economic Opportunity.

Veterans we have spoken to have long reported overlapping serv-
ices have clouded options rather than clarified them. GAO reports
and feedback from our annual member survey have indicated the
performance of LVERs and DVOPS under DOL-VETS has been
stagnant at best and not shown the improvement needed to help
veterans secure rewarding careers.

Ineffective oversight and incongruent placement of this service
within a myriad of other programs over at DOL has not proven to
be a positive fit, so we strongly support the legislation.

I will yield back and am happy to answer any other questions
about any other bills.
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[THE PREPARED STATEMENT OF CHRISTOPHER NEIWEEM APPEARS
IN THE APPENDIX]

Dr. WENSTRUP. Well, thank you.
Mr. Weidman, you are now recognized for 5 minutes.

STATEMENT OF RICK WEIDMAN

Mr. WEIDMAN. Thank you, Mr. Chairman. VVA appreciates the
op({)ortunity to offer our thoughts on the bills under consideration
today.

We very much favor 2361 and look forward to an early passage.
We would urge you to take a hard look at this bill to expand the
kinds of activities that work-study students would be eligible for,
including helping with the preparation of veterans’ claims and
doing other research, such as looking at military documents at the
Archives to be able to substantiate claims. That was used very ef-
fectively back in the 1970s and early 1980s and, unfortunately, is
one of the things that went away, and it would be a good thing to
bring back, and very productive.

Also, thank you for 2360. We think that that would also be a bill
that would help significantly.

Mr. Flores’ TAP bill is—the real problem there is not what the
law says; the real problem is what the military does. The Marines
solved this problem because the Commandant said, “You will,” and
put it in the commanders’ OERs so if they didn’t send all their peo-
ple they would be relieved. It is real simple. And what is needed
is the same kind of engagement from the other five services. And,
while this legislation may help, without that strong commitment
from the Secretary and from the Joint Chiefs, it ain’t gonna hap-
pen, bluntly.

H.R. 356, the Employment Improvement Act, may help. I would
say that VA in the last few years has made significant progress in
cleaning up what was, in fact, a real mess in what is now known
as the VR&E services, but this bill can help by simply codifying it
and pushing it further.

The other thing in that regard and that touches on a number of
things that people talked about today is there is no D-TAP. People
talk about TAP and they say, well, we are taking care of veterans
who are disabled. In fact, they are not. D-TAP is a myth. It never
existed, not back after Vietnam, it did not exist in the 1990s with
the big drawdown, and it really doesn’t exist today as a program
that makes any sense that gets people on track and feeds them
right into the programs at VA, particularly Voc Rehab. And that
needs to happen and needs to be very effective.

I would also point out that it needs to be a much more trans-
parent process that involves the veterans organizations in a major
way. The development of TAP thus far, the VSOs were flat ignored
and snubbed in terms of making any input. We don’t claim to have
purchase on truth with a capital “T,” but we know that folks in the
bureaucracy don’t either. And we do know a thing or two, those of
us who have been around here for a year or two. My friends from
TAVA think I started right after the Civil War, working in the Pen-
sion Building, but it is not true. It was a little bit later than that.

Mr. WEIDMAN. H.R. 832, introduced by Colonel Cook—who is, by
the way, a life member of Vietnam Veterans of America—is moving
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on the right track. The problem is the way in which the Depart-
ment of Labor keeps score is the largest example of the post hoc
ergo propter hoc logical fallacy I ever seen. In other words, because
it happens after, it happens because of. They call it a reportable
service that they counseled you if you went in and registered and
they talked to you for 5 minutes or less.

And then if you go out and get your own job with no help from
them, you show up on a Ul tax report the next quarter, they cross
match your Social Security number against that tax report, and if
you are back to work they count it as a positive termination. That
is absurd.

We need to have a scorecard that is meaningful before you can
do any real performance evaluation. And Labor is clearly not going
in that direction. They don’t want to be, as an agency, don’t want
to be monitored. And so it is all the more reason, leading into why
2275, it is time to move and create the fourth division of VA, to
move the DVOP/LVER program, and we would add the homeless
program, the Homeless Veterans’ Reintegration Program, and other
functions, such as VEVRAA, to the VA portfolio.

In regards to H.R. 1994, VVA enthusiastically supports this with
significant reservations, some of which were pointed out by our
friends from AFGE. But we do think that there needs to be more
power.

What we said in our written statement, I will come back to it,
and it is shameful that the President and the Secretary have not
acted to stop the retaliation, which is still going on as recently as
the past 10 days, against people who stand up and tell the truth
within the VA. And it is a disservice to them, it is a disservice to
the people who exhibit that kind of courage and that kind of com-
mitment to vets that they would put themselves and their families
in jeopardy, and it needs to be solved, and it needs to be solved
now.

Thank you, Mr. Chairman. I see I am over time, and I appreciate
your indulgence.

[THE PREPARED STATEMENT OF MR. WEIDMAN APPEARS IN THE AP-
PENDIX]

Dr. WENSTRUP. Well, I want to thank you all for your testimony
today. I will now yield myself 5 minutes for questions.

Mr. Varela and Mr. Weidman, one argument I have heard from
some critics of H.R. 2275 is that this bill would create more dupli-
cation and not less. And I would like to get your response to that
criticism.

Mr. VARELA. Thank you, Mr. Chairman.

In our previous testimony back in February we mentioned that
this is a win-win for VA and for veterans seeking employment and
economic opportunities. Again, having to navigate between two
Federal entities to try to arrive at a job can be very discouraging
to those seeking employment.

Also, within VBA they are responsible for those activities. They
are responsible for vocational rehabilitation in employment, they
are responsible for the home loan program, they are responsible for
the administration of education benefits as well provided through
VA. So if we take that out and we put that in a new administration
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and we allow the VBA to focus on claims and appeals, they will be
able to concentrate more on those activities.

And then taking those veteran-centric functions from Depart-
ment of Labor and transferring them over to the VA, again, it nar-
rows that focus, it narrows that concentration to really drive all
those services and benefits in one location. And veterans want to
go to one place to get everything that they want to get, and the VA
is the logical choice.

Dr. WENSTRUP. Thank you.

Mr. WEIDMAN. The Department of Labor has had 70-plus years
to get it right when it comes to veterans. In the creation of unem-
ployment insurance, subsequent to the Social Security Act in the
beginning of the Depression, the employer said: Hey, if you are
going to tax us for this, we want something to get these people
back to work. So the job service was created.

From the outset, largely because the vets came to the Mall in
1931, they had veterans preference of that new job service. And it
didn’t work as well as it should, but it worked sort of for a while.

In 1944, when the series of laws that we know as the beginning,
original GI Bill were passed, they created LVERs, the local vet-
erans’ employment representatives. Why? Because in the midst of
the war, for those people coming back, those disabled vets who no
longer could fight, it wasn’t happening for them. And once again,
after Vietnam in 1977, the Employment and Training Administra-
tion and the state workforce development agency says they weren’t
placing any Vietnam and disabled Vietnam vets into jobs because
they couldn’t find them. And, hence, the DVOP program was cre-
ated.

So they have had chance after chance after chance after chance.
And I will tell you with sadness that the state workforce develop-
ment agency relationship to the VETS flat doesn’t work. And I lost
my mind and moved my family to Albany, New York, when I had
the opportunity to run what was at the time the second biggest
LVER/DVOP program in the country in New York and discovered
that even with the support of the executive chamber, the support
of both the state senate and the state assembly and all the VSOs,
and of the Business Roundtable, we still couldn’t overcome the re-
luctance of the office managers to let the DVOPs and LVERs do
their job properly.

My point is this, it is never going to work. It is a structural prob-
lem. And it needs to be moved to VA, and with no hesitation that
if the workforce development agency doesn’t do their job, they con-
tract with somebody who will get it done. Our veterans deserve bet-
ter than this dissembling that continues to go on, particularly with
employment. The best doggone readjustment program we can offer
any veteran of OIF/OEF or future conflicts is meaningful work at
a living wage. And if we don’t do that, all the rest is eyewash, be-
cause that would help them reestablish a sense of worth within our
society.

Thank you, Mr. Chairman.

Dr. WENSTRUP. Thank you.

Mr. Borer, how do you respond to those that say that good em-
ployees want to work with good employees and watching someone
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you work with skirt the rules and not be held accountable damages
morale and hurts retention?

Mr. BORER. Well, we are all for accountability, Mr. Chairman,
and our concern with this bill is that it doesn’t actually improve ac-
countability. Accountability to us means it is not mutually exclu-
sive with the idea of due process, so that removing due process
rights doesn’t mean that managers are going to be held more ac-
countable. We think the opposite is true. We think the unintended
consequence here is if you reduce the rights of the frontline em-
ployees, fewer of them are going to speak up and hold their cowork-
ers or their bosses accountable.

We talked to whistleblowers at AFGE. We have dealt with, I be-
lieve, four dozen who have been threatened with retaliation since
the wait list scandal has started. The very first thing they ask is:
Can I get fired if I speak up? They don’t ask: Is there a streamlined
process for firing me if I get in trouble here?

Due process i1s a fundamental piece of that picture, and if you
pull out that fundamental piece you are going to get less whistle-
blowing and less accountability.

Dr. WENSTRUP. I think I now recognize Ranking Member Takano
for any questions he may have.

Mr. TAKANO. Thank you, Mr. Chairman.

I spoke to a student veteran yesterday who was fortunate to have
received excellent education counseling at the community college
he first attended using his GI benefits. He has now transferred to
a well-known and, some would say prestigious, 4-year university
here in Washington, DC.

However, not all veterans share his story. He told me he knows
many young veterans who were not lucky enough to receive such
good advice and chose to use their GI Bill benefits to attend pro-
grams that they later learned were not properly accredited. They
were faced with the infuriating choice of either completing a worth-
less degree or starting over at a new program after having wasted
both their valuable benefits and time.

Given that current law places many veterans in this untenable
situation, I would like Mr. Gehrke of the VFW to expand upon your
support, your comments on H.R. 2360, the Career-Ready Student
Veterans Act.

Mr. GEHRKE. As I mentioned, I know a couple examples of legal
degrees, either a paralegal degree or a law school degree, where
there are schools who offer these degrees. However, when the vet-
eran graduates with those degrees, they don’t have their accredita-
tion or their certificate requirements to go and actually practice
paralegal or their legal practice. So you have to wonder if that is
the greatest benefit to the veteran as well as to the taxpayer who
just paid out thousands of dollars for this veteran to get a degree
that he now cannot use or at least has to go get additional certifi-
cation requirements.

So I think it is the best interest to ensure that degrees are meet-
ing the expectation of the veterans and the employers, and that is
the most important thing.

Mr. TAKANO. I thank you for those comments.

Before I ask my next question, and it is going to be on Chairman
Miller’s VA Accountability Act, H.R. 1994, I am concerned about
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the effect that the VA Accountability Act would have on VA em-
ployees’ due process rights. As we consider this matter, I think it
is 1important for members to understand the background of the
Merit System Protection Board and the necessary protections to
prevent civil servants, especially whistleblowers, from being un-
fairly targeted.

So I ask unanimous consent to include a May 2015 report to Con-
gress from the MSPB on due process in Federal civil service em-
ployment into the record.

Dr. WENSTRUP. Without objection.

[THE PREPARED STATEMENT OF MR. RICK WEIDMAN APPEARS IN
THE APPENDIX]

Mr. TAKANO. Continuing my question. There is a disagreement
about how H.R. 1994 would affect whistleblowers, and I am con-
cerned that the bill would deter employees from reporting the mis-
conduct of their supervisors because they could be easily fired out
of retaliation.

Can you talk about how H.R. 1994 will affect whistleblowers?
Again, Mr. Gehrke.

Mr. GEHRKE. So, I mean, further context, I think last year it was
established that there are senior leaders within VA who are not
doing a good job and who are at times neglectful. My fear is that
those very people who should be getting fired who are not getting
fired will then be in charge of firing their subordinates.

So are you really going to give that authority to a senior man-
ager, who subordinates may not trust, who may not be doing a
good job themselves, and then might use his subordinates as a
scapegoat, especially if they are blowing the whistle on him and
saying, “This is a bad senior leader who is doing bad things”? Will
he have the ability to punish that subordinate and have the ability
to initiate that type of firing process for a subordinate who may
otherwise be doing a good job or just might not be getting the
training and supervision he needs from a senior leader to do a good
job? So that is the fear.

However, I think, to be clear, it is the VFW’s position that both
the hiring and the firing process is far too arduous to complete. But
you have to do everything at once and you have to be careful with
who you are giving the authority to fire these employees to.

Mr. TAKANO. Mr. Gehrke, thank you for your testimony and the
views of the VFW.

Dr. WENSTRUP. Mr. Bost, you are recognized for 5 minutes.

Mr. BosT. Yeah, I would like to continue down, if I could, with
the question on 1994.

First off, let me tell you that, one, in my former life I was a
union firefighter. Two, I always worked very hard when I worked
in a state for AFSCME and those that were under that union. But
I have a question, because since having this job, a certain case
came up. Let me ask this, because I don’t know. I am new at this.

Could you please tell me the doctors that are hired for the VA,
do they also fall under your protection on the unions?

Mr. BORER. Yes. AFGE represents thousands, probably, of doc-
tors.

Mr. BosT. I wanted to confirm that before I ask the next ques-
tion. When working on the problems that we have with our VA, I
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asked specifically for constituents to come forward. I have a situa-
tion where I couldn’t believe it when the veteran said it, but I know
him well. And he said that he would have liked to have found out
about his hernia, but because of the religious beliefs of the doctor
he saw, she was not able to examine him. They cannot fire her.

Now, I would like to hear, if we don’t move forward with this,
what do we do with those situations? Because I stand for my work-
ers and employees, and I want them to have a way to make sure
that they aren’t improperly treated. But I want my veterans to be
treated correctly. And I don’t know, whenever I went to the VA, my
local VA, and asked specifically, the administrator, he says, yeah,
he knows about it. Well, no. No, there needs to be a way to let
them go or make them ear, nose, and throat specialists, but good
heavens.

So this is the type of things we are trying to do. And I want to
protect the employee. I understand that. But do you have an an-
swer on how the language can be put together, other than saying,
“Okay, we think this goes too far”? Because my final job, I feel like,
is to protect our veterans.

Mr. BORER. Sure. And we share that commitment. We have,
again, 100,000 members in the VA who are there, as someone said
earlier, primarily because they believe in serving our veterans.

In the doctor’s situation, she has a bona fide religious belief that
interferes with that particular duty, that is an EEO matter. And
so, as you said, maybe somebody else could do that exam, I would
think. There are certainly other doctors available. I would think
that is more of a management problem where they have to have
the right people doing the right exams.

Mr. BosT. And my question—of course, that is a specific issue—
but I don’t know if it was a change of religion, because somehow
you had to get through medical school. And I don’t know at what
point do we give the power to the administrators to administrate
and how we would do that. So, I mean, it is something I am going
to watch very, very closely. There are the cases out there, and we
have got to make sure we are very wise with what we do.

I yield back.

Dr. WENSTRUP. Ms. Titus, you are recognized for 5 minutes.

Ms. Trtus. Thank you, Mr. Chairman. And thank you and the
ranking member for having the hearing today, and also for includ-
ing the legislation that I introduced, along with a former member
of our committee, you heard from him earlier, Colonel Paul Cook
of galifornia. We worked together on this, and I was very pleased
to do it.

Our bill, the Veterans Employment and Training Service Longi-
tudinal Study Act, would require a longitudinal study for job coun-
seling, training, placement services, so that we can better monitor
the effectiveness of these programs.

And I heard several of you mention that you supported this, and
I appreciate you offering some comments about how to make the
bill work better. And I look forward to working with you on that
and hoping that we can move it through this committee.

I would also like to go back and discuss H.R. 1994, VA Employee
Accountable Act. We all are in agreement that those serving our
veterans as well as public servants in every department need to be
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held at the highest level. But I have got some concerns about this
legislation, like some of you do, that it is going to affect the VA’s
efforts to recruit and retain the most qualified employees.

Now, I know that the Secretary has prioritized recruiting the
best and brightest to join the VA, and I think that is important.
We don’t want to do anything that ties his hands.

In Nevada, we have a hard time recruiting. We don’t have a per-
manent director of the Reno RO. We have a hospital, brand new
hospital without a permanent director. We have a hard time get-
ting doctors to come to that hospital. So we just don’t want to do
anything that stops that process.

Mr. Gehrke, you mentioned in your testimony that the VA—you
highlighted it, several of you mentioned it, but you highlighted it—
that the VA needs to be able to quickly fill vacancies within the
workforce. And you referred to the report that the VFW issued in
September, “Hurry Up and Wait.” In this report you suggest that
Congress examine ways to streamline the hiring process so that we
can hire the best employees.

I wonder if you would share some of the details of that and
maybe give us some concrete proposals of how we could do that, be-
cause I would like to work with you and the other VSOs on improv-
ing that process, and then I would ask them if they have any par-
ticular suggestions as well.

Mr. GEHRKE. Absolutely. Thank you for the question.

I think that needs to be extremely focused on. Just out of curi-
osity, I was looking today, and there are 2,500 vacant VA jobs cur-
rently posted on USAJobs. Now, I was looking at out of curiosity,
I am not interested in leaving the VFW, just in case my boss is
watching. But 1,600 of those positions have been pending for over
60 days. There are 81 positions open in Ohio with 69 of them being
pending longer than 60 days, 268 in California with 178 been pend-
ing for longer than 60 days, and 40 in Nevada with 15 open for 60
days or greater. And as you indicated, some of those are pretty
high-level positions that should be filled.

Now, you have to wonder, if you fired all the employees today,
if you had a magic wand and you did that, you would think that
there would be an instant gap in services, because there would be
nobody there. However, if you are able to hire all those 2,600 em-
ployees you would think that services would increase immediately.
So I think that needs to be in the frame of thought.

Now, there are multiple recruitment training and retention re-
forms that should probably take place throughout the VA and the
Federal Government as a whole. I think three recommendations
that could happen immediately. One is review recruitment pat-
terns, as well as quit rates for positions, especially like schedulers,
and take steps to maintain a constant applicant pool, like recruit-
ing at 110 percent rather than at 100 percent or as they open.

Establish automatic recruitment procedures and avoid repeated
approval delays and remove requirements to backfill actions. I
think hiring managers really feel like it takes too long to get their
new hires approved through the process. As well as develop stand-
ard operating procedures throughout VA on hire, training, and re-
tention practices.
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Right now, each VA medical center has their own hiring prac-
tices, their own training practices. Some work better than others,
however. So if you are able to take the best practices and then im-
plement them VA-wide, as well as share that information and how
that is working, you would think that you would be able to come
up with some better solutions that are happening right now. So we
strongly recommend VA take the following actions.

But I am definitely eager to work with you and your staff to
come out with some concrete details and suggestions on a way to
move on forward on that, that we can hopefully couple with the
chairman’s legislation.

Ms. Trtus. That would be great. Thank you.

Thank you, Mr. Chairman.

Dr. WENSTRUP. In followup to that just for a second, Mr. Gehrke,
if T could intervene here, you brought up recruiting at 110 percent,
which I think is an interesting concept. Are there any other Fed-
eral agencies right now that are doing that that you are aware of
and what kind of success rate are they having in making sure that
their vacancies are filled quickly?

Mr. GEHRKE. Not that I am aware of. And like I mentioned, I
think VA is one example. I mean, we hear of horror stories all the
time in Washington, DC, of the Federal hiring process and the fir-
ing process, and I think they are symptomatic of the whole Federal
Government.

I would love to see VA become a model employer both in their
firing and hiring practices and then be able to disseminate that to
other Federal Government agencies. So we would be willing to
work with the committee to make that happen.

I do have to say, though, if we are going to create unique stand-
ards for VA, we should make sure that those employees are recog-
nized appropriately.

Dr. WENSTRUP. Thank you very much.

Ms. RICE. you are recognized for 5 minutes.

Ms. RICE. Thank you, Mr. Chairman.

I just want to follow up on a question that Mr. Takano actually
asked Mr. Gehrke. I want to ask it of Mr. Borer.

What are your concerns about how H.R. 1994 would affect VA
whistleblowers?

Mr. BORER. Well, as I said, whistleblowers that come to us, the
very first question they ask is: Am I going to get in trouble if I
stand up and tell what I know? And so when you start subtracting
their due process rights and you go to a system that essentially
makes them at-will employees, our advice is going to change. We
are going to have to begin to tell them: No, you really don’t have
much protection anymore if this bill passes. And I can guarantee
you that whistleblowers will then stand up and leave my office and
never mention it again to anybody because they will be afraid to
lose their job. So it is really that simple.

And as I said before, it is not that it is impossible to fire Federal
employee. I believe the VA fired 2,000 people in 2014. It is just a
matter of doing the paperwork. I think managers, if you surveyed
the managers, they don’t like doing reports either, but they do re-
ports. You just have to go through a process, and it can be done.
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Ms. RICE. Mr. Borer, I am going to direct this question to you,
but also would like everyone on the panel to answer it if you do
have an answer.

One of the things that in the short time that I have been here
that I have recognized is that without a profound culture shift
within the VA we are going to continue to have panels of people
that are going to talk about problems over and over and over again.
And whenever I have put that question to higher-ups in the VA
there really has been no sufficient answer as to how you really im-
plement a culture shift. Because that has to take place, and I think
that comes from the top down.

You gentlemen all seem to me to be qualified enough to maybe
give some suggestions. And I will just start with you, Mr. Borer,
then anyone else who wants to add.

Mr. BorgR. That is a concern that we have. And the culture at
the VA until now, in years past, has been anybody that sticks their
hand up, we chop it off. And so we have seen a lot of whistle-
blowers retaliated against. And that was part of the management
culture at the VA.

I have to say, we have met with the Secretary repeatedly about
this. We get very good signals from the Secretary, but it is a huge
organization, as you know. It does have to start at the top, but
there is great difficulty in pushing cultural change down through
an organization this size.

We have partnered with the Secretary on this. We are working
very hard to make that happen. But that great middle manage-
ment inside the VA is what we need to push in a new direction,
and that is going to take some time.

Mr. WEIDMAN. It is precisely because of that that, I think, we
need 1994. In our statement we said that the lower the grade, the
more the due process protection should be. And earlier SES was
put on the line, but nobody has been let go. And it is those below
them who are still grade levels, grade 16 or whatever is com-
parable, aren’t covered by the earlier act. So something needs to be
done at that level.

I will tell you also that the culture change of creating a fourth
division, you have got a chance to build a corporate culture from
the ground up. And that corporate culture of that division should
be totally different than compensation and pension. It is a, what
am I going to do, how can I do for myself? And within the VA at
large, it needs to stop patronizing veterans.

Let me give you an example. In a discussion, I will make it
sound more polite than it actually turned out to be, over doing
chest x-rays with freestanding CAT scans, which is now approved
for Medicare and Medicaid payments, VA is still refusing to do it.
And the woman who is in charge of preventive health says: Oh,
well, there will be false positives, and we don’t want to upset the
veterans. And I said, what? Are we cattle? You think we are going
to stampede and that you will get hurt? Is that what it is?

I mean, it is that the attitude towards veterans of not respecting
us as individuals and collectively that makes us wild on our feet.
And in a discussion following up on that with Sloan Gibson and
with the Secretary, they said: Well, it is really not that easy, Rick.
I said: What you guys need is the archangel of death. I am 70 years
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old. I have no wish for a VA career. Hire me for a year. I will fire
the suckers.

And change the attitude. You cannot change the attitude if you
don’t have line authority. This crazy five-area thing, this is nothing
that we haven’t said in detail to them. They don’t have any line
authority. And we said that is ridiculous. They are all going to
come together, said, yeah, we are all with you for our new MyVA,
and they are going to come back and do the same damn thing.
Why? Because you don’t do their officer evaluation reports.

You have got to connect and from the top down, say: This is
going to happen. This is happening on your watch. If you don’t fix
it, you are down the road. And if they don’t fix it, then they are
down the road, and you bring in somebody else. They are good peo-
ple, but nothing ever happens to the bad guys now, ever. And that
is what makes us crazy. It has made us crazy for 30 years.

Ms. RiCE. I think you have hit the nail on the head, because if
you can’t show accountability there can be no culture shift.

Mr. WEIDMAN. Precisely.

Ms. Rick. Thank you, gentlemen.

Mr. WEIDMAN. And you have to enough good people that you can
start over, but you have to start at the top and send the right cues.

Ms. Rick. Thank you, gentlemen.

I yield back. Thank you, Mr. Chairman.

Dr. WENSTRUP. Well, if there are no further questions from our
panel, you are now excused. And I thank you again for your testi-
mony here today.

Dr. WENSTRUP. I want to now recognize our final panel of wit-
nesses today. First, I want to welcome back Mr. Curt Coy, Deputy
Under Secretary for Economic Opportunity at the U.S. Department
of Veterans Affairs. And he is accompanied by Ms. Cathy Mitrano,
Deputy Assistant Secretary for the Office of Resource Management
at the U.S. Department of Veterans Affairs.

We also have Ms. Teresa Gerton, who is now the Acting Assist-
ant Secretary for the Veterans’ Employment and Training Service
at the U.S. Department of Labor. And finally, we have Dr. Susan
Kelly, Director of the Transition to Veterans Program Office in the
Office of the Under Secretary of Defense for Personnel and Readi-
ness at the U.S. Department of Defense.

I want to thank you all for being with us today.

Mr. Coy, if you are ready, then we will begin with you. And you
will be recognized for 5 minutes as soon as you get settled.

STATEMENT OF CURTIS L. COY

Mr. Coy. Thank you, Mr. Chairman. And good afternoon, Mr.
Chairman, Ranking Member Takano, and other members of this
subcommittee. Thank you for the opportunity to be here today to
discuss legislation pertaining to VA economic opportunity pro-
grams. Accompanying me today is Cathy Mitrano, Deputy Assist-
ant Secretary for the Office of Research Management.

We are here to discuss several impactful bills. We will defer to
our colleagues at Labor and Defense on those that pertain to their
programs.

With respect to H.R. 2275, Jobs for Veterans Act, while we ap-
preciate the committee’s focus on improving employment and eco-
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nomic opportunity for veterans by consolidating various programs,
VA does not support the bill. VA believes there is currently an ap-
propriate management structure in place to oversee veteran pro-
grams in a collaborative environment.

VA is pleased, however, to see several bills that seek to improve
our vocational rehabilitation and employment services to our
wounded warriors and disabled veterans. We support the intent
and purpose of most of the provisions of these bills and would like
to work with the committee to ensure the bill language meets that
intent. For example, a requirement to ensure voc rehab courses of
education meet the same requirements as those for the GI Bill. We
are currently doing so.

Less than 1 percent of voc rehab plans have courses that are not
GI Bill approved, but there are occasional instances where vet-
erans’ requirements cannot be met with GI Bill courses. We agree
that voc rehab housing modifications are best managed by our Spe-
cially Adaptive Housing grant experts in our Loan Guarantee Serv-
ice, but the bill as written may not meet the intent or have unin-
tended consequences.

VA supports the intent to prioritizing VRE services and currently
tries to do just that through our IDES program and ensuring seri-
ously and very seriously injured veterans receive VRE appoint-
ments within 10 days and have established plans within 30 days.
Conducting a complete study, likely with contractor support and to
include input from our various stakeholders, would certainly take
time and resources.

VA supports and appreciates the intent of reducing redundancy
and inefficiencies in the IT process for VRE claims. We are cur-
rently working with our Office of Information Technology for a new
case management system. This effort would complement that effort
subject to availability of appropriated funds.

Another bill would require VA to develop and publish an action
plan for improving and in training and rehabilitation services for
our VRE clients. While we support this effort, we believe we are
currently focusing on these issues, and we would be happy to dis-
cuss some of those efforts.

With respect to the VA Accountability Act of 2015, VA will con-
tinue to work with the committee and VSOs on how the Secretary
can best hold employees accountable while preserving the ability to
recruit and retain highly skilled workforce that VA needs to best
serve veterans.

VA supports the intent behind the Career-Ready Veterans Act;
however, we do not support the bill as currently drafted and would
be happy to work with the committee to ensure the language meets
that intent. We agree that courses or programs of instruction
should ensure students can meet the licensure and certification re-
quirements of a state’s particular vocation. If a veteran is using
their well-earned GI Bill benefits to become a barber or a nurse,
the program should prepare them to be obtain a barber certificate
or a nursing license. We are ready to work with the committee to
address any inconsistencies in that bill.

VA fully supports the workstudy program for a student veterans
act that expands the program to those efforts previously expired in
2013 and extending the current expiration date.
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Mr. Chairman, this concludes my statement. Thank you for the
opportunity to appear before you today. We would be pleased to re-
spond to any questions you or other members of the subcommittee
may have. Thank you, sir.

[THE PREPARED STATEMENT OF MR. COY APPEARS IN THE APPEN-
DIX]

Dr. WENSTRUP. Well, thank you, Mr. Coy.
Assistant Secretary Gerton, you are now recognized for 5 min-
utes.

STATEMENT OF TERESA W. GERTON

Ms. GERTON. Good afternoon, Chairman Wenstrup, Ranking
Member Takano, and members of the subcommittee. Thank you
very much for the opportunity to participate in today’s hearing. As
Acting Assistant Secretary of the Veterans’ Employment and Train-
ing Service at the Department of Labor, I appreciate the oppor-
tunity to discuss the Department’s views on pending legislation
and proposals impacting veterans.

While this hearing is reviewing several bills under consideration
by the subcommittee, I will limit my remarks to the Job for Vet-
erans Act and the Veterans Employment and Training Service Lon-
gitudinal Study Act.

The Jobs for Veterans Act of 2015 seeks to establish the Vet-
erans Economic Opportunity and Transition Administration within
the Department of Veterans Affairs and to transfer DOL’s veterans
programs to the VA. The administration does not support moving
thzi Veterans’ Employment and Training Service or its programs to
VA.

The veterans employment services DOL provides are well inte-
grated into the public workforce system that is overseen and fund-
ed by DOL and shifting these services to VA would weaken this
connection. VETS is able to accomplish its mission by working
closely with other parts of the Department, including the Employ-
ment and Training Administration, which administers numerous
core employment and training formula programs.

Together, these DOL programs provide a unified and complemen-
tary approach to serving and protecting the reemployment rights of
veterans and have operated together within the states for decades.
We believe that moving vets to another agency will diminish the
synergy gained through alignment of these programs with other
Department of Labor employment and training programs, as well
as those that protect the rights of servicemembers, veterans, and
their families.

Further, DOL’s connection with governor-appointed state or local
workforce boards and state workforce agencies that oversee the
nearly 2,500 American Job Centers across the Nation facilitates
veterans’ employment with large national employers, as well as
those small and medium-sized businesses that do most of the hir-
ing. Our long-established relationship with the state workforce
agencies is a partnership that delivers proven and positive results.

The movement of veterans’ employment programs and services
from DOL to the VA would generate inefficiencies by removing ex-
isting employment programs and services for veterans from the na-
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tional employment services network that already exists for all
America’s job seekers and workers.

Other significant changes are currently underway in the public
workforce system as it affects education, training, and employment
services for veterans and their families. The Workforce Innovation
and Opportunity Act, signed into law last year, was the first legis-
lative reform of the public workforce system in over 15 years. This
transformational legislation, which passed by a wide bipartisan
majority, reaffirmed the roles of the American Job Center system
that served over 1.1 million veterans last year and brought to-
gether and enhanced several key employment, education, and
training programs.

The Opportunity Act modernized the public workforce system to
help job seekers and workers access the services they need to suc-
ceed in the labor market and match employers with the skilled
workers they need to compete in the global economy.

The Opportunity Act also requires a new data reporting struc-
ture. Currently, reporting requirements are met through the state
workforce agencies which are funded by DOL’s Employment and
Training Administration. The reporting system for veterans’ em-
ployment outcomes is part of the Department’s reporting regime for
the workforce system. Any requirements to adjust or change collec-
tion of veterans’ data under H.R. 2275 would require extensive co-
ordination between two departments instead of two agencies in the
same department. Further, requiring VA systems to integrate with
the new labor reporting system is likely to generate tens of millions
of dollars in additional costs.

The administration wants to ensure that we build on the estab-
lished relationships and the improvements called for in the Work-
force Innovation and Opportunity Act to modernize the public
workforce system and American Job Centers to better help our
transitioning servicemembers and veterans obtain family sus-
taining jobs. For this reason, the administration does not support
any legislation that would undermine its progress or ability to help
veterans and transitioning servicemembers achieve positive em-
ployment outcomes.

The Department does support the enactment of the Veterans
Employment and Training Service Longitudinal Study Act, which
would direct the Secretary to enter into a contract with a non-
government entity to conduct a statistically valid longitudinal
study of veterans and the job counseling, training, and placement
services for veterans provided by the Department. However, we do
have technical concerns enumerated in our written statement and
look forward to working with the committee to address those
issues.

Chairman Wenstrup, Ranking Member Takano, distinguished
members of the subcommittee, this concludes my statement. Thank
you for the opportunity to be part of this hearing, and I welcome
any questions you may have.

[THE PREPARED STATEMENT OF MS. GERTON APPEARS IN THE AP-
PENDIX]

Dr. WENSTRUP. Thank you, Ms. Gerton.
Dr. Kelly, you are now recognized for 5 minutes.
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STATEMENT OF SUSAN S. KELLY

Ms. KeLLY. Chairman Wenstrup, Ranking Member Takano, and
members of the subcommittee, I am pleased to appear before you
today to discuss and share the Department of Defense’s views re-
lating to several pieces of proposed legislation.

Regarding H.R. 2133, which would amend section 1144 of Title
10, United States Code, the Department does not believe it is nec-
essary. The current DoD policy provides servicemembers the oppor-
tunity to participate in all training tracks in addition to the core
transition GPS curriculum. These training tracks are now offered
at 206 military sites worldwide. The Department believes that fur-
ther legislation to permit servicemembers to receive these specific
training tracks would limit our flexibility to modify the training
and education needed by transitioning servicemembers as the pro-
gram evolves.

Regarding H.R. 2275, section 4, the Department believes that the
best way to maintain an all-volunteer force is to demonstrate to po-
tential recruits that servicemembers thrive when they return to the
civilian workforce. One way to improve the likelihood of this is to
ensure our servicemembers receive the best training possible on
employment opportunities, resources, rights, and practices.

Since the passage of the Vow to Hire Heroes Act of 2011 and the
redesign of the Transition Assistance Program, the Department has
gained a greater appreciation for the value that the Department of
Labor Employment Workshop provides our servicemembers. The
Department of Labor’s familiarity with the modern labor market,
expertise in assisting with credentialing, licensing, and finding reg-
istered apprenticeships, and its connection to state labor offices
makes it the single best organization in our Federal Government
to provide labor-related services not only to our servicemembers,
but to all American citizens.

The success of the DOL’s Employment Workshop proves its
value. On average, 91 percent of transitioning servicemembers who
participate in a 3-day employment workshop say the training en-
hanced their confidence in transition planning, 93 percent said they
will use what they learned, and 96 percent said the facilitators
were knowledgeable about the material.

The Employment Workshop’s emphasis on providing
servicemembers early access to state-run American Job Centers is
a critical factor in assisting our servicemembers in finding employ-
ment. Segregating veteran services and staff from the employment
services available to the rest of the Nation is inefficient and poten-
tially puts veteran reintegration into civilian life at risk.

Since the revised workshop began in 2012, the outlook for
servicemembers transitioning to the civilian workforce has bright-
ened every year. This is good news. But to best ensure continued
progress, as well as to discover innovative ways to build what Sec-
retary Carter has called the force of the future, DoD and DOL
must continue to work together.

We would hope not to have diversions from that close work with
DOL, as we strongly believe that it is the single-best organization
in our Federal Government to provide labor-related services.

Regarding the draft bill that would amend Title 38, U.S. Code,
the DoD believes that this draft bill appears to mirror several of
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the education proposals from the Military Compensation and Re-
tirement Modernization Commission final report from January of
2015.

In response to that report, the DoD deferred comment until it
has more data on the impacts of transferability on educational ben-
efits on retention. Similarly, the Department stated on May 13 in
testimony to the Senate Committee on Veterans’ Affairs that with-
out data enabling the Department to understand the potential ef-
fects on retention the Department cannot support a bill that
changes the Post-9/11 GI Bill housing stipend for dependents or the
proposed language to increase the eligibility requirements for
transferring Post-9/11 GI Bill benefits.

To this end, the Department has sponsored a study with Rand
to review educational benefits for servicemembers to include the
benefits of the Post-9/11 GI Bill and the impacts on retention with
a focus on impacts of transferability. We anticipate the study to be
completed in the summer of 2016.

Regardless of the outcomes of the study, the Department strongly
believes that those servicemembers who have already committed to
additional service obligations should be grandfathered and their de-
pendents should not be subject to any reduction in transferability
that may be imposed by further legislation. The Department defers
to the VA regarding any costs to this bill.

Mr. Chairman, I thank you and the members of this sub-
committee for your outstanding and continuing support for the men
and women who proudly wear the uniform in defense of our great
Nation.

[THE PREPARED STATEMENT OF MS. KELLY APPEARS IN THE AP-
PENDIX]

Dr. WENSTRUP. I thank you all for your remarks. And I now yield
myself 5 minutes for questions.

And I will start with Ms. Gerton. We are all trying to get the
best opportunities for our veterans to succeed. So I would like to
get your response to the comments from the veterans groups that
we heard earlier on the previous panel that believe that vets and
programs for veterans in general are lost in a myriad of other mis-
sions within the DOL. You have many, many missions within the
DOL, and they believe, as they testified, that transferring these
programs to VA is the best option. So I am curious your response
to their thoughts on that process.

Ms. GERTON. Mr. Chairman, thank you for the question.

I think there are a number of critical points about how DOL de-
livers services for veterans that we have to keep in mind. Across
all of its services, in all of the Job Centers in the country last year,
the Department of Labor, through its state workforce agency activi-
ties, served over 1.1 million veterans. The JVSG program that
VETS administers as part of that served only 330,000 out of that
1.1 million.

First of all, moving the VETS programs to the VA only moves the
support for those 330,000, and that is a counseling and case man-
agement type of support. It separates then the support for those
veterans who need the greatest amount of additional services to
prepare them for employment, those who have significant barriers
to employment, those young veterans, and those who were sepa-
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rated because of involuntary force downsizing decisions. It sepa-
rates the counseling support for those folks from the embedded
services that DOL delivers in employment and training and edu-
cation opportunities and employment readiness that are delivered
by the broader Job Center services.

So in the first point, we think that separating the services actu-
ally would diminish the outcomes for the veterans who need the
greatest amount of support because it moves the counseling and
case management away from the embedded services.

The second point I would make is that VETS serves within DOL
as the voice of the veteran and the advocate for the veteran across
all of DOL’s program. So removing VETS from the Department of
Labor would remove that voice of the veteran from all of the policy
decisions that DOL is making.

And T include in that recent efforts that improve and streamline
the accreditation of apprenticeships so that veterans can serve in
them, take greater advantage of them, and use their GI Bill hous-
ing stipend to augment apprentice salaries. Additionally, our work
with the Office of Federal Contract and Compliance Programs on
behalf of veterans to make sure that Federal contractors are meet-
ing their veteran hiring obligations, and our work on USERRA that
the GAO documented in a study last year that clearly dem-
onstrated that VETS is doing a better job in protecting veterans’
reemployment rates.

So those points, and a number of the arguments that we enumer-
ated in our written testimony, demonstrate that we clearly believe,
and the administration supports, that the retention of VETS inside
DOL because it delivers a better outcome for veterans, not worse.

Dr. WENSTRUP. So you would say then that the conclusions
drawn by the VSOs are incorrect?

Ms. GERTON. Sir, I cannot dispute that in the past VETS has had
some difficulty in administering those programs. I would point to
recent reports over the last 2 to 3 years that demonstrate a signifi-
cant improvement in those outcomes. We have a number of exter-
nally delivered reports, including from the GAO, from the Center
for Naval Analysis, from the Summit Institution that demonstrate
the value of the Veterans’ Employment and Training Service’s serv-
ices to veterans. We have data over the past 10 years that dem-
onstrate a significant improvement in veteran outcomes.

We would believe that the most recent history would tend to
overwrite a long past history and say that we have got the organi-
zation on the right track.

Dr. WENSTRUP. Well, thank you.

Mr. Coy, at the bill signing for the Veterans Access Choice and
Accountability Act, President Obama made the following statement
in support of accountability measures that are essentially the same
authority provided in section 2 of H.R. 1994. And I will quote the
President here. He said: “Now, finally, we are giving the VA Sec-
retary more authority to hold people accountable. We have got to
give Bob”—McDonald—“the authority so that he can move quickly
to remove senior executives who fail to meet the standards of con-
duct and competence that the American people demand. If you en-
gage in an unethical practice, if you cover up a serious problem,
you should be fired, period. It should be that difficult.” End quote.
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So what has changed since that time that the President and the
administration have now changed their mind?

Mr. Coy. If T may, Mr. Chairman, I would like to ask Ms.
Mitrano to address that specific question.

Ms. MITRANO. Thank you.

Well, first of all, I don’t think that we differ with the President’s
statement or this committee’s stated desire for accountability with-
in VA. Certainly, we are all about trying to hold people accountable
for those unethical and those egregious-type conduct actions that
we have seen displayed. However, this piece of legislation extends
to all of the GS employees throughout VA, and it is targeted at VA
only, it is not a government-wide reform of course. And we believe
it simply is going a bit too far when it comes to the due process
depravations to that broad a group of employees.

Dr. WENSTRUP. So let me ask you. So you would prefer it be ex-
tended to every agency, not just VA?

Ms. MITRANO. Well, at least it would not then have the disparate
effect of targeting VA employees only in this time. I think that cer-
tainly some studies should be done to improve the government-
wide adverse action or——

Dr. WENSTRUP. Well, I am just curious what has changed since
the time of the statement, because at the time of the statement—
the problem lies within the VA. And so we are addressing the prob-
lem that is very, very clear and in front of the American people.
So I don’t understand what has changed since the President made
that comment.

Ms. MITRANO. Well, I think the scope of the legislation is what
is changing here in this piece of legislation. It is not just the most
senior leaders and VA who have the responsibility, higher level of
responsibility of ensuring these types of actions don’t occur, but it
is the wage grade employees, it is all the way down, as my col-
league from AFGE mentioned, to the folks that are cleaning the
hospitals out and providing service to our employees.

And this legislation certainly does deprive them, basically, of
every due process right to their livelihood. And so I think that the
scope is significantly different when you look at the 350,000 or
more employees that VA has, a third of which are veterans them-
selves, who have put their own lives on the line fighting for the
very constitutional protections, such as due process and the preser-
vation of property right or the right to preserve your livelihood.

Dr. WENSTRUP. Well, I just don’t see what has changed since the
time that statement was made. But I appreciate your comments
here today.

And, with that, I yield back my time.

And, Mr. Takano, you are recognized for 5 minutes.

Mr. TAKANO. Thank you, Mr. Chairman.

Dr. Kelly, you said there is no data on the effect of the change
in transferability. But can you tell me just how important the edu-
cational benefits are to the military’s ability to recruit people into
the voluntary force? I mean, where does that rank in terms of an
incentive for people to join the military?

Ms. KELLY. I can tell you that 50 percent of recruits identify edu-
cation benefits as one of the reasons, one of the compelling reasons,
that they want to join the Armed Forces.
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Mr. TAKANO. It is a compelling reason, it is one of the number-
one reasons or top three reasons why people—you don’t know about
that?

Ms. KELLY. I don’t have that data, no. But I will

Mr. TAKANO. But at least 50% identify this as a reason they join.

Ms. KeLLY. I will check that out when I go back too.

Mr. TARKANO. I would like to know that. If we knew that, it would
help me make some inferences, even in advance of the data, on spe-
cifically how transferability should work.

It is my own sense that it is a very important recruiting tool for
our voluntary forces. And, as a ranking member of this committee,
I want to make sure that we make good on that promise, that that
promise is not hollow, that, indeed, people are able to use these
benefits positive effect.

There are three levels of, protections. And, seems to me that po-
litical appointees that are at will. Is that correct? In any one of the
Federal departments, but there are appointees that are very much
close to the top who can be fired “at will.” Is that true?

Ms. MITRANO. Yes. My understanding is that the political ap-
pointees serve at the pleasure of the President, and they are sub-
ject to at-will employment.

Mr. TAKANO. And in this quest for accountability for some of the
egregious things that have happened within the Department, we
saw that there was a firing—not a firing, of course, but Secretary
Shinseki resigned his position. So, at the very top, there was an at-
will sort of act. But, in this case, he wasn’t fired, but circumstances
came together that he actually left under those conditions. But
there is a level below the political appointees. And, for the public,
can you tell me what is that level generally known as?

Ms. MI1TRANO. Well, below the political appointees are the Senior
Executive Service employees.

Mr. TAKANO. The SES.

Ms. MITRANO. The SES, exactly. And the SES are covered by the
legislation that was already passed, dealing with the expedited re-
moval authority.

And then the level below the SES are what we typically refer to
as the GS ranks, the General Schedule ranks, of Federal civilian
employees that are currently subject to the pending legislation.

Mr. TAKANO. And H.R. 1994 extends—so we have legislation that
affected the SES

Ms. MITRANO. Yes.

Mr. TAKANO [continuing]. That was passed. And that was the
statement that President Obama was addressing——

Ms. MITRANO. Yes.

Mr. TAKANO [continuing]. That we should be able to hold the
SES, the senior management that are typically in the civil serv-
ice——

Ms. MITRANO. Yes.

Mr. TAKANO. We streamlined the ability of, say, Secretary
McDonald to be able to discipline and dismiss this level of em-
ployee.

Ms. MITRANO. Yes. Yes, sir.
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Mr. TAKANO. And now we are talking about, in this new legisla-
tion that is pending before us, an extension of this streamlining or
to make it much more easy to fire people that are below the SES.

Ms. MITRANO. Yes. Exactly, sir.

Mr. TAKANO. And that is the scope that we have that you hesi-
tate to say is a good idea, that we may be subjecting people that
are below the SES, the Senior Executive Service, to far less job pro-
tections than are necessary so that they may report bad actions to
superiors.

Ms. MITRANO. Yes. Absolutely, sir.

Mr. TAKANO. Don’t you also believe there is also a problem of
politicization of the Department, that we, in effect, turn the entire
department over to political patronage? That people who can be
fired at will up and down the chain put us in the position of an
administration coming in and firing everybody, and then there is
a huge number of jobs that can be filled.

Ms. MITRANO. Absolutely.

Mr. TAKANO. If they can be fired at will, you know—I mean, this
is something that existed, sort of, in the mid-19th century. And
that is the whole reason why we had civil service reform acts, was
to protect—so we need to find the sweet spot.

Ms. MITRANO. Yes.

Mr. Takano.

Ms. MITRANO. Absolutely.

Mr. TAKANO [continuing]. Enough protections. But we also want
to prevent rent-seeking, as well.

Ms. MITRANO. Yes.

Mr. TAKANO. Mr. Chairman, my time is up. I yield back.

Dr. WENSTRUP. Miss Rice, you are recognized for 5 minutes.

Ms. RiCcE. Thank you, Mr. Chairman.

I would like to focus on two of the bills, 356 and 1994. They are
opposed by the VA.

And, Mr. Coy, I would like to ask you, as to Congressman
Maloney’s bill, H.R. 356, can you explain why an analysis of work-
load management challenges at the VA’s regional offices is unnec-
essary?

Mr. Coy. When we looked at this particular bill, we indicated
that we supported, you know, the intent to improve and expand,
but we think we are doing much of this. And so we are not nec-
essarily opposed to the intent of this bill.

We are looking at the entire VRE organization over the past sev-
eral years, as has been noted by a few folks. We are streamlining
a number of our business processes. We have developed new per-
formance metrics, both on a regional level and on a national level.
We developed a staffing model for each of our regional offices to en-
sure that we are putting assets where we need to do that.

We put together a national training curriculum that includes
things like TBI and PTSD, job-seeking skills, but also working with
other key agencies like the Veterans Health Administration and
their mental health services to ensure that we are serving those
veterans with PTSD and TBI in the right way.

We have worked with DOL. We just recently, only a short time
ago, back in February, signed a memorandum of understanding
that took a number of months for us to put together so we can
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work more collaboratively. We have worked with DoD on IDES and
improved TAP programs. We have looked at our VetSuccess on
Campus program. We have developed telecounseling.

So when we look at the wide swath of the things that we are
doing in VRE, we are not suggesting that we are doing it all and
we have all the right answers; what we are suggesting is that we
are going down a path that is doing all of those kinds of things.

Ms. RICE. Why can’t you just take a recommendation like this
and say, you know what, maybe someone else has a good idea too?
And maybe all of the things that you just mentioned have nothing
to do with the outcome of an analysis of workload management
challenges.

Mr. CoYy. And I think we have indicated that, you know, a study
like this would be timely and somewhat costly. But, in fact, we are
not necessarily opposed to the intent of wanting to take an inward
look at all of our programs.

Ms. RicE. Then why not just do it?

Mr. Coy. Well, we think, when we look at the GAO studies, we
have looked at all the previous studies, we are, in fact, following
many of those recommendations that we are doing right now.

Ms. RICE. I just was specifically asking about this one. I wasn’t
sure I understood the reason for the opposition.

So, going to the VA’s opposition to H.R. 1994, I guess I am going
to ask you two things: What is the basis of your opposition to 1994?
And can you tell this committee what the VA is doing in the ab-
sence of 1994 and what it would allow for to hold negligent employ-
ees accountable to their actions? Because we know that there is no
accountability, at this point.

Mr. Cov. I would like to, if I may, defer that to Ms. Mitrano, who
is here to answer for VA’s

Ms RICE. Oh, okay.

Ms. MITRANO. Thank you for the opportunity.

Our concerns with 1994 really drive around the due process dep-
rivations for employees. I mean, the Supreme Court has held that
a Federal job, or a job, is a property right, and the Fifth Amend-
ment to the Constitution certainly says that you shall not be de-
prived of your property without due process of the law.

This legislation actually would allow the Secretary to fire a Fed-
eral employee, remove them from their livelihood, with no notice,
with no written reasons proffered, pretty much on the spot.

That employee would then have 7 days to appeal to the Merit
Systems Protection Board, but that would be a post-deprivation, it
would be after they have already been fired they will have some
right to appeal the action while they are unemployed. They have
to file within 7 days, which is a fairly abbreviated timeframe that,
you know, some employees might not be able to make.

If they do get an appeal within 7 days, the Merit Systems Protec-
tion Board’s judge is required to issue a decision within 45 days,
which is also a very abbreviated time for a judge to convene a hear-
ing and gather enough information to have a hearing. If the 45
days is not met by the administrative judge for whatever reason
beyond the employee’s control, or beyond VA’s control certainly, the
VA’s decision becomes final at that time.
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So, really, if taken in the worst-case scenario, an employee at the
VA could be deprived of their livelihood on the spot and never have
an opportunity to present reasons why that decision was mistaken
or, perhaps, given some ability to defend him- or herself. So that
is a significant concern.

Ms. RICE. And I understand that. That makes sense. But you are
putting that concern over the concern of whistleblowers, who are
actually suffering probably more than someone who could be fired
on the spot. And that really is at the heart of this, that retaliators
are being protected more than whistleblowers are.

And this is the optic issue that I have with the VA: that you
don’t seem to understand how bad what you just say sounds, that
you defend bad actors over whistleblowers.

Ms. MiTRANO. Ma’am——

Ms. RICE. My time is up. And I appreciate your answer. My point
is the culture is not going to change——

Ms. M1TRANO. I understand.

Ms. RICE [continuing]. And there will never be effective adminis-
tration, holding people accountable, until people are actually held
accountable.

Thank you

Ms. MITRANO. No, I understand——

Ms. RicE. Thank you so much.

And I appreciate the time, Mr. Chairman.

Dr. WENSTRUP. Well, thank you.

Ms. Mitrano, do you consider the right to appeal part of due proc-
ess or not?

Ms. MITRANO. Yes, it is part of due process. But it

Dr. WENSTRUP. Okay. Well, you have been stating here today
that people would have no due process if this bill became law. And
I think that is a misleading statement, considering that people
have the right to appeal and, if they win their appeal, they are
given their back pay. So I am afraid that I think you have skewed
things a little bit in the process. But we will end with that.

And T just want to say that, if there is no further questions, the
panel is now excused.

And I do want to thank everyone here today for taking the time
to come and share your views on these nine bills because your
input and your testimonies are very important to the legislative
process, and we appreciate your insight and feedback.

I would also like to announce that the subcommittee will be hold-
ing a markup on some or all of these bills on June 25.

I ask unanimous consent that the written statement of Paralyzed
Veterans of America be placed in the hearing record.

Without objection, so ordered.

Dr. WENSTRUP. Finally, I ask unanimous consent that all mem-
bers have 5 legislative days to revise and extend their remarks and
include extraneous material on any of the bills under consideration
this afternoon.

Without objection, so ordered.

Dr. WENSTRUP. This hearing is now adjourned.

[Whereupon, at 4:14 p.m., the subcommittee was adjourned.]
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STATEMENT OF
PAUL R. VARELA
DAV ASSISTANT NATIONAL LEGISLATIVE DIRECTOR
COMMITTEE ON VETERANS’ AFFAIRS
SUBCOMMITTEE ON ECONOMIC OPPORTUNITY
UNITED STATES HOUSE OF REPRESENTATIVES
JUNE 2, 2015

Chairman Wenstrup, Ranking Member Takano and Members of the Subcommittee:

Thank you for inviting DAV (Disabled American Veterans) to testify at this legislative
hearing, and to present our views on the bills under consideration. As you know, DAV is a non-
profit veterans service organization comprised of 1.2 million wartime service-disabled veterans
that is dedicated to a single purpose: empowering veterans to lead high-quality lives with respect
and dignity.

H.R. 356, the Wounded Warrior Emplovmment Improvement Act

This bill would require the Secretary of the Department of Veterans Affairs (VA) to
perform an analysis and make recommendations in a report to Congress to encourage certain
veterans to use the benefits of chapter 31, title 38, United States Code, Vocational Rehabilitation
and Employment (VR&E) services by chapter 33-eligible veterans. The bill would require an
action plan designed to improve the services and assistance provided under chapter 31. The
required report would include a plan to remedy certain workload management challenges at VA
regional offices (VARO), including reducing counselor caseloads for veterans participating in
rehabilitation, particularly counselors assisting veterans with traumatic brain injury and post-
traumatic stress disorder, and counselors with dual educational and vocational counseling
workloads.

The bill also would require VA to perform an analysis to assess the percentage of
veterans with service-connected disabilities who served on or after September 11, 2001 who
choose not to participate in a rehabilitation program under chapter 31 but instead use their
entitlement to educational assistance under chapter 33. The analysis required by this bill would
examine barriers to timely enrollment in rehabilitation programs under chapter 31 and any
additional barriers to a veteran’s enrollment.

The bill would require VA to report within 270 days of the date of its enactment, and to
develop and publish the action plan to improve the services and assistance provided.

DAV has no resolution from our membership on the particular issue within this bill.
While we would not oppose passage, we have identified some concerns that we recommend be
addressed prior to passage of this bill.
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DAV recognizes the intrinsic value of chapter 31 service for wounded, ill and injured
veterans. However, encouraging those veterans with eligibility under chapter 33 to instead use
chapter 31 authority will require additional resources in VR&E to meet the increase in demand.

Today, VR&E’s counselor-to-client ratio is far too high, at 1:135. This ratio has been
disproportionate for quite some time and contributes to the delays in the administration of timely
and effective services. However, the average ratio can be misleading. For example, the
Cleveland VARO’s counselor-to-client ratio is 1:206, but in the Fargo VARO it is 1:64.

Ideally, an effective counselor-to-client ratio would be 1:125, as has been advocated by
the Independent Budget for the past several years. In order to achieve the 1:125 counselor-to-
client ratio in FY 2016, VR&E would require an additional 382 full-time employee equivalents
(FTEE), of whom 277 would be dedicated as VR&E counselors and the remaining 105
employees would be in support services, bringing VR&E’s total FTEE strength to 1,824, While
increased staffing levels are required to provide efficient and timely services, it would also be
essential that these increases be properly distributed throughout VR&E to ensure that counselors’
caseloads are equitably balanced among VARO:s.

DAV calls on Congress to increase statfing levels within VA’s VR&E program in
accordance with our National Resolution No. 052, approved by our membership at our most
recent National Convention. As contemplated by this bill, if Congress intends to encourage
increased use of chapter 31 services, versus services afforded under chapter 33, then adequate
resources would be essential to strengthen this critical program to meet the increased demands
inherent in servicing more eligible service-disabled veterans.

H.R. 832, the Veterans Employment and Training Service Longitudinal Study
Act of 2015

This bill would amend title 38, United States Code, chapter 41, to direct the Department
of Labor (DOL) to enter into a contract with a non-governmental entity to conduct a longitudinal
study of job counseling, training, and placement services for veterans provided by DOL.

The study would be required to obtain specific information for each participant. The
information collected would capture the average number of months served on active duty;
disability ratings; unemployment benefits received; the average number of months employed and
average individual and household annual income; employment status; whether the individual
believes that any services received helped the individual to become employed; use of educational
assistance; participation in a vocational rehabilitation program; conditions of discharge or release
from the armed forces and demographic information.

Under the bill DOL would be required to submit an annual report to Congress not later
than July 1 of each year during the authorized study period.

DAV has no resolution from our membership on this particular issue, but would not
oppose passage of this legislation.
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H.R. 1994, the VA Accountability Act of 2015

This bill would provide VA the authority to remove or demote employees based on
performance or misconduct.

DAYV has no resolution from our membership on this topic and DAV takes no position on
this bill.

H.R. 2133, the Servicemembers’ Choice in Transition Act

Enactment of this bill would provide additional training options under the Transition
Assistance Program to members of the armed forces separating from active duty.

Under this bill, the Secretary of Defense and the Secretary of Homeland Security would
be required to provide additional training opportunities to separating service members, including
preparation for higher education or training, for career or technical training, for entreprencurship,
and for other training options as determined by the respective Secretaries. The Secretary of
Defense and the Secretary of Homeland Security would be required to ensure that a member of
the armed forces who elects to receive the additional training proposed in this bill would be
afforded the opportunity to obtain it.

DAV supports this bill in accordance with DAV Resolution No.053, adopted at our most
recent national convention.

H.R. 2275, the Jobs for Veterans Act of 2015

This bill would establish in VA a new Veterans Economic Opportunity and Transition
Administration. Establishment of the new administration would improve employment and
educational opportunities for veterans by consolidating various VA programs now managed by
the Veterans Benefits Administration, and also would transfer veteran-focused programs from
DOL to VA.

Mr. Chairman, DAV previously offered testimony before this Subcommittee on February
12, 2015, regarding this very issue and encouraged Congress to introduce and enact this
proposal. We are pleased to support this bill consistent with DAV Resolution No. 227, adopted
by our membership at our most recent National Convention.

H.R. 2275 would create a fourth administration within VA. Under the bill, certain DOL
programs would be transferred to VA not later than October 1, 2016. All personnel, assets, and
liabilities pertaining to these programs would be transferred by that date.

This transfer to the VA would include administration of all functions and programs now
performed by the DOL under title 38, United States Code. On enactment, VA would administer
the homeless veterans’ reintegration programs under chapter 20, employment and employment
rights of members of the uniformed services under chapter 43, employment and training of
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veterans under chapter 42, and job counseling, training, and placement services for veterans
under chapter 41. The bill would establish a new Under Secretary position and two Deputy
Under Secretaries with various responsibilities.

The creation of a new VA administration that would manage all these programs is a
logical, responsible step for Congress to take through this legislative mandate. Plus, important to
DAV, we believe consolidation offers the potential to streamline and enhance the prospects and
training possibilities for wounded, injured and ill wartime veterans, for them to overcome
employment obstacles, and open up opportunity for them in their post-service lives. It could also
both reduce current costs while revealing the availability of new or alternative services and
programs to those receiving employment and educational assistance in a unified program.

Ensuring that our nation’s wounded, injured and ill wartime veterans and their families
receive opportunities for meaningful and gainful economic and employment is a central concern
of our organization; in the wake of war, DAV believes that we reflect the concerns of the entire
nation. Veterans who truly sacrifice themselves in war need a hand up, not a handout.
Reforming this important function of government that leads them to rewarding private
employment would provide them that hand.

DAV welcomes the opportunity to work with the Subcommittee to see this justified
reform enacted into law, and DAV thanks the sponsor for introducing this bill.

H.R. 2344, Veterans Vocational Rehabilitation and Emplovment Improvement Act of 2015

H.R. 2344 would make improvements to VA’s VR&E Program. The bill contains four
sections that would make changes affecting the approval of courses pursued under chapter 31;
eligibility for Specially Adapted Housing (SAH); would provide new authority for VA to
prioritize VR&E services for program participants; and, would authorize $10 million for related
information technology (IT) enhancements.

Section 2 stipulates to the maximum extent practicable that a course of education or
training may be pursued by a veteran as part of a rehabilitation program only if the course is also
approved under chapter 30 or 33 of this title, but would provide VA a waiver authority when
warranted. This restriction would apply to a course of education or training pursued by a veteran
who first begins a program of rehabilitation on or after the date that is one year after the date of
enactment.

DAYV has no resolution from our membership on this particular issue proposed by section
2 of H.R. 2344, and therefore takes no position.

DAV recommends the Subcommittee consider adding a report to captures information
regarding disapproval of courses when they fail to meet the approval requirements of chapter 30
and 33, the number of waivers received seeking to approve courses, and the disposition of any
waiver requests,
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Section 3 of the bill would extend SAH benefits to certain veterans enrolled in chapter 31
rehabilitation, and would bar the use of dual SAH benefits from other authorities. This section
would affect the aggregate amount of assistance (now generally capped at $63,780). The bill
would authorize VA to waive the limitations in individual cases when warranted.

This section would require VA to submit a biennial report to Congress on the use of the
waiver authority described above.

DAV has no resolution from our membership on this particular issue proposed within
section 3, but would not oppose passage of this section.

Section 4 of this bill would provide the Secretary with new authority to prioritize Chapter
31 services for program participants using criteria specified in the bill. VA would be required to
submit a plan to Congress outlining proposed changes in processing Chapter 31 services not later
than 90 days before making such changes.

DAYV has no resolution from our membership on this particular topic, but would not
oppose passage of this section of the bill. We would recommend that VA’s reporting
responsibility include information to categorize need-based prioritizations. It should document
veterans determined to have the greatest need compared to those in lesser need, and specify the
processing timelines for each group.

Section 5 would require VA’s payments for and on behalf of veterans participating in a
rehabilitation program be processed and paid from one corporate VA IT system, rather than

making payments through multiple systems.

DAV has no resolution from our membership on this particular issue, but would not
oppose passage of this section.

H.R. 2360, the Career-Ready Student Veterans Act

This bill would ensure that VA education benefits are paid for duly recognized
educational and employment programs and courses.

VA and state approving agencies are authorized to approve applications of institutions
providing veterans non-accredited courses. Approval is authorized when institutions and their
non-accredited curricula are found to meet criteria specified in subsection (c) of section 3676 of
title 38, United States Code.

This bill would add two new standards for such approvals. First, approval could be
afforded in cases of programs designed to prepare individuals for licensure or certificationin a
State when programs meet any instructional curriculum, licensure or certification requirements
of such State. Second, approval could be given in cases of certain programs within a State when
they are designed to prepare individuals for employment. The bill would also provide the
Secretary with walver authority when warranted.
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DAYV has no resolution from our membership on this particular issue, but would not
oppose passage of this bill.

H.R. 2361, the Work-Study for Student Veterans Act

This bill would extend for seven years the existing authority of VA to provide work-study
allowances for certain activities by individuals receiving educational assistance.

DAYV has no resolution from our membership on this particular issue, but would not
oppose passage of this bill.

Draft Bill, te amend title 38, United States Code, to make certain modifications and
improvements in the transfer of unused educational assistance benefits under the Post 9/11
Educational Assistance Program of the VA

This bill would modify eligibility requirements to transfer chapter 33 educational benefits
from members of the military to their cligible dependents.

Under the bill, as a condition to transfer unused educational benefits to family members,
a service member would be required to complete ten years of service, rather than six and would
have to agree to perform two more years, rather than four, bringing the total active service
commitment to 12 years of active service.

The bill would also amend the rates of stipend payments made to eligible spouses and
children. The monthly rate would be limited to an amount equal to 50 percent of the stipend that
would have otherwise been payable to the service member.

DAY has no resolution from our membership on this topic; thus, DAV takes no position
on this bill.

Mr. Chairman, this concludes my testimony. DAYV appreciates your request for this
statement. | would be pleased to answer any questions from you or members of the
Subcommittee dealing with this testimony.
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WASHINGTON, D.C. June 2. 2013

Chairman Wenstrup, Ranking Member Takano and members of the Subcommittee, on
behalf of the men and women of the Veterans of Foreign Wars of the United States
(VFW) and our Auxiliaries, T want to thank you for the opportunity to present the VEW’s
views on today’s pending legislation.

H.R. 356, Wounded Warrior Employment Improvement Act

This legislation directs the Department of Veterans Affairs (VA) to develop and publish
an action plan for improving the Vocational Rehabilitation and Employment (VR&E).
We share Representative Sean Patrick Maloney’s concerns that VR&E may not be able to
serve the veterans who need it the most if Congress does not make changes to the current
system. However, we are doubtful that a VA developed action plan will remedy VR&E's
access issues and may unnecessarily burden an already overworked agency.

In place of an action plan, the VFW urges Congress to fund the longitudinal study that
was authorized in the Veterans Benefits Improvement Act of 2008, so that VA can
identify problems and modify VR&E to be better serve veterans. The Government
Accountability Office (GAQ) and the Independent Budget Veterans Service
Organizations (IBVSO) recommend that Congress fund this longitudinal study, to be
conducted by an outside organization, to measure VR&E’s effects on the long term
employment outcomes of its participants. It is difficult for VA to put forth an effective
action plan to improve VR&E without good quantitative and qualitative data provided by
a longitudinal study.
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The VFW believes that VA is willing to improve VR&E when issues are properly
identified and they have the resources to make improvements. For example, VA instituted
100 of 110 of the Congressional Commission on Service Members and Veterans
Transition Assistance recommendations to improve VR&E, However, due to a lack of
resources, VA is unable to implement the Commission’s recommendations te expand
VR&E eligibility, create a monthly stipend for those participating in VR&E’s
employment track, or create incentives to encourage disabled veterans to complete their
rehabilitation plans. We strongly urge Congress to provide VR&E sufficient funding so
VR&E can implement all of the Commission’s recommendations.

H.R. 832, Veterans Employment and Training Service Longitudinal Study Act of
2015

This legislation requires the Department of Labor (DOL) to contract with a non-
government entity to conduct a longitudinal survey of veterans who have used or are
using DOL’S Veterans Employment Training Services (VETS) job counseling, training,
and placement services to better understand the veteran hiring experience. The VFW
supports H.R. 832,

The services delivered by DOL-VETS provide veterans with an important gateway to
meaningful civilian employment after their military service. Unfortunately, there is not
enough quantitative or qualitative evidence to determine which elements of DOL-VETS’
programs do or do not help veterans find meaningful employment. Therefore, it is
difficult to implement best practices and cut ineffective ones. A longitudinal study will
allow DOL-VETS to detect developments or changes in the characteristics of the
unemployed veteran population at both the national and the local level; thereby, helping
Congress and DOL make clear connections between which employment programs work
and which do not work.

H.R. 1994, VA Accountability Act of 2015

The VEW believes that VA and Congress must collaborate to identify and fix what is
broken within VA, must hold employees appropriately accountable to the maximum
extent of the law, and must do everything possible to restore veterans’ faith in their VA.
We support Chairman Miller’s VA Accountability Act of 2015. However, we also
believe that in order to help foster a culture of accountability, Congress must include
language within the bill to prevent whistleblower retaliation, and while expediting the
firing process will help rid VA of bad actors, it is equally as important to ensure VA can
quickly fill vacancies within its workforce.

The VFW believes that Congress should not make it easier for VA’s senior leaders to
target fow level employees and mid-level managers, without including legislation to
prevent retaliation against whistleblowers. A federal survey shows that less than 50
percent of VA employees feel that arbitrary action, personal favoritism and coercion for
partisan political purposes are not tolerated. More so, only 43 percent felt senior leaders
maintain high standards of honesty and integrity; only 37 percent are satisfied with
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policies and practices of senior leaders; and only 36 percent feel senior leaders generate
high levels of motivation and commitment in the workforce. These statistics are alarming
and suggest that for a culture of accountability to be established, change must start from
the top, not the bottom.

We believe that if Congress focuses on firing bad employees without also focusing on
hiring good employees, VA will not have the staff needed to care for veterans. In our
report, “Hurry Up and Wait,” we highlight deficiencies in VA human resources practices,
outlining several recommendations to improve the hiring process and customer service
training. Section 203 of the Veterans Access, Choice and Accouniability Act called for a
Technology Task Force to perform a review of the Department of Veterans Affairs’
scheduling system and software development. In their review, the Northern Virginia
Technology Council (NVTC) reinforced our concerns that VA’s hiring process moves
too slowly. NVTC suggested that for VA to be successful, it should aggressively redesign
its human resources processes by prioritizing efforts to recruit, train, and retain clerical
and support staff. In today’s economy, hiring the best people is extremely critical. In
many cases, it is more effective to coach a current employee, even a poor performing one,
than it is to find, interview, engage and train new employees. We fear that VA’s
workforce productivity could decline due to staffing shortages and low employee morale
if VA does not reform its hiring processes.

The VFW looks forward to working with Congress to expedite passage of this legislation
and find workable solutions to VA human resources’ issues to ensure VA can move
quickly to fire employees who put veterans at risk, and at the same time move quickly to
hire the best applicants to set VA on a path to restore trust in the system.

HL.R. 2133, Servicemembers’ Choice in Transition Act

This legislation will provide transitioning service members with additional training
opportunities under the Transition Assistance Program (TAP). The VFW supports H.R.
2133, which ensures transitioning service members have access to the full suite of
transitional training.

A persistent issue with the delivery of TAP to transitioning service members is ensuring
consistent and timely access to the newly established track curricula and relevant
training. While the VFW’s internal surveys show that the revised TAP curriculum is a
useful improvement over past iterations, we continue to receive complaints from service
members who feel they are being denied the opportunity to take advantage of the optional
track curricula, and that the current components of TAP covered under the participation
mandate do not necessarily provide them with all of the information they need to pursue
their career aspirations. While we recognize the progress that the services have made with
TAP design and implementation, TAP has not yet reached its full potential. By
mandating service members” access to any of the track curricula, if they choose to attend
the briefings, it will go a long way in providing access to specific information and
training service members need to more seamliessly transition.



50

H.R. 2275, Jobs for Veterans Act of 2015

This legislation establishes the Veterans Economic Opportunity and Transition
Administration within the Department of Veterans Affairs (VA), and moves the authority
for the Veterans Employment and Training Services (VETS) from Department of Labor
(DOL) to VA. By establishing a fourth administration within VA, funding for VETS
programs will not be in competition with other DOL priorities during an era of funding
restraints; Congress will have stronger oversight of all the veterans economic opportunity
and employment programs; and the Veterans Benefits Administration (VBA) will be able
to focus on its primary responsibility — disability and pension claims.

By removing VETS from DOL, Congress protects the program from budget caps and
Department priorities. This idea is reflected in the fact that from FY 2011 to FY 2015 the
VETS program saw a 5.6 percent increase in funding, while VA saw a 13.3 percent
increase over the same period of time.

We believe that placing all veterans’ employment programs under a single authority will
improve congressional oversight and government efficiency. Since 1997, there have been
16 federal reports on the continuing and consistent inefficiencies with the VETS’ state
grant program and poor interagency coordination between DOL and VA economic
opportunity programs, As a result of fragmented programs, veterans have a hard time
deciphering where they should go to receive employment services. Divided responsibility
for federal economic opportunity programs leaves neither DOL nor VA completely
accountable for veterans’ economic success or failure. By aligning VETS programs with
the veteran-centric mission of VA, veterans will have easier access to employment
services.

By creating the Veterans Economic Opportunity Administration and dividing these
responsibilities between two Under Secretaries, executive oversight of all these programs
will improve. The VFW looks forward to working with this Committee to pass this much
needed piece of legislation.

H.R. 2344, Veterans Vocational Rehabilitation and Employment Act of 2015

The VFW supports every section of H.R. 2344 with the exception of section 4. Section 4
calls on the Secretary to prioritize access to the program based on levels of need. No
veteran should have to wait or be denied this critical service because his or her disability
is not as severe or their economic situation is better than other veterans. This provision
calls on VA to manage to a budget instead of managing to need. This practice has led to
veterans being denied care. We cannot allow this to happen again. Congress must fully
fund the VR&E program so every eligible veteran has timely access to the full suite of
services.
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H.R. 2360, Career-Ready Student Veterans Act

This legislation will mandate that education programs provide accreditation when such
accreditation is necessary for employment. The VEW supports H.R. 2360 to ensure
schools that are approved for the Post-9/11 GI Bill are offering programs that award
student veterans with proper programmatic acereditation to meet both veterans’ and
employers’ needs.

Some schools offer degrees that do not provide graduates the needed credentials to
qualify for certain professions. Worse yet, when asked, many of these schools offer
prospective students unclear information about programmatic accreditation and the
requirements for professional certification. Some schools use terms like “fully
accredited,” which in theory may be true, but in reality do not offer the program
accreditation needed to gain employment. Unfortunately, student veterans often fall prey
to misleading recruiting sales tactics. We believe that student veterans need to be given
the resources to be informed shoppers with federal education dollars. Also, itisnota
wise investment of taxpayer dollars to allow students to use money, whether it comes
from military tuition assistance or the Post-9/11 GI Bill, for degrees that will not yield
any significant return.

Furthermore, the fact that the education requirements vary from state fo state and that the
professional associations do a poor job of communicating with potential job candidates,
only adds to the problem. Therefore, the VFW supports this legislation to ensure that
schools provide student veterans with licensure and certification through their programs
when the credential is needed to gain employment.

H.R. 2361, Work Study for Student Veterans Act

This bill is a simple extension of VA’s authority to offer work-study allowances for
student veterans. The VFW has long supported the VA work-study program, and we
would proudly support this initiative to extend the program to 2018.

DRAFT LANGUAGE

This legislation will consolidate all education benefits into a single program, extend the
time commitment required to obtain the transferability benefit, and decrease the Basic
Housing Allowance for dependents. The VFW played an integral role in passing the Post-
9/11 GI Bill and we have a vested interest in ensuring that the veterans who utilize this
robust benefit receive quality educational and vocational training outcomes. Military and
veterans’” education benefits provide a critical tool to ensure that those who have
defended our nation can compete for the best jobs when they leave service. We believe
the country has a vested interest in ensuring that federal education dollars for our military
men and women provide the greatest value. Therefore, any reductions of certain elements
in the Post-9/11 GI Bill must not be seen as savings, but must be reinvested for those who
need it most.
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The Post-9/11 GI Bill should primarily be used to help veterans reintegrate into civilian
life by providing the education and skills necessary to gain meaningful employment. The
Post-9/11 GI Bill must be a transition benefit first, and the retention and transferability
aspect should never provide a greater benefit to dependents than it does to war time
veterans.

We also recommend that duplicative education assistance programs should sunset to
reduce administrative costs and to simplify the education benefits system. To do so,
Congress would have to choose between two options. First, extend full Post-9/11 GI Bill
benefits to all service members and veterans, including all reserve component members.
The second option would be to create a scaled system in which certain categories of
veterans will receive different percentages of the Post-9/11 GI Bill, depending on
whether they served on active duty, reserve status or during a time of war, similar to how
VA awards a certain percentage of the Post-9/11 GI Bill to reserve component service
members today. If these programs are set to expire, Congress needs to ensure that war
veterans, including guardsmen and reservists, do not receive less of a benefit than other
veterans and dependents.

Chairman Wenstrup, Ranking Member Takano, this concludes my testimony and | am
happy to answer any questions you or the Committee members may have.
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Information Required by Rule X12(g)(4) of the House of Representatives

Pursuant to Rule X12(g)(4) of the House of Representatives, VFW has not received any
federal grants in Fiscal Year 2014, nor has it received any federal grants in the two
previous Fiscal Years.

The VEW has not received payments or contracts from any foreign governments in the
current year or preceding two calendar years.
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JUNE 2, 2015
Chairman Wenstrup, Ranking Member Takano, and distinguished members of the subcommittee,
on behalf of our National Commander, Michael Helm, and the 2.3 million members of The
American Legion, America’s largest wartime veteran’s service organization, thank you for this

opportunity to testify regarding our position on pending legislation before this subcommittee.

H.R. 356: Wounded Warrior Employment Improvement Act

To direct the Secrerary of Veterans Affuirs to develop and publish an action plan for improving
the vocational rehabilitation services and assistance provided by the Department of Veierans
Affairs.

Through the years the Department of Veterans Affairs (VA) Vocational Rehabilitation and
Employment Program (VR&FE) has assisted thousands of disabled veterans in obtaining their
college education and improving their employment potential. However, in order for the VR&E
Program to better serve veterans and become more efficient in assisting disabled veterans in
obtaining gainful employment, there need to be specific changes to the program. The American
Legion believes H.R. 356 will provide necessary improvements to the VR&E Program that will
allow disabled veterans to receive more intensive counseling and better results with employment
placement. Please note that the success of the rehabilitation of this nation’s disabled veterans is
determined by the coordinated efforts of every federal agency (Departments of Defense, Housing
and Urban Development, Labor, Office of Personnel Management, and VA) involved in the
seamless transition from the battlefield to the civilian workplace. This is a team effort.

The success of the VR&E Program will be measured by these veterans’ ability to obtain
meaningful employment and achieve a high quality of life. To meet America’s obligation to
these service-connected veterans, VA leadership must continue to focus on marked
improvements in case management, vocational counseling, and most importantly, job placement.
The American Legion strongly supports VR&E Programs and is committed to working with VA
and other federal agencies to ensure America’s wounded veterans are provided with the highest
level of service and employment assistance.'

! Resolution No. 326: Support Legislation that would Change the 12-year Delimiting Date for Eligibility to Chapter
31 Benefits (VA’s Vocational Rehabilitation and Employment Program) — AUG 2014
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The American Legion supports this legislation

H.R. 382
Designates the facility of the United States Postal Service located ai 8385 Criterion Drive in
Colorado Springs, Colorado. as the "Chaplain (Capt.) Dale Goetz Memorial Post Office
Building.”

The American Legion has no position on this legislation

H.R. 832: Veterans Employment and Training Service Longitudinal Study Act of 2015

To amend title 38, United States Code, 1o direct the Secretary of Labor to enter into a contract
Jor the conduct of a longitudinal study of the job counseling, training, and placement services for
veterans provided by the Secretary, and for other purposes.

The American Legion would support a longitudinal study of the job counseling, training, and
employment placement services (JVSG) services only if the bill were altered to direct the
Secretary of Veterans Affairs to contract for this study as opposed to the Secretary of Labor. The
American Legion wants to be clear in our message that the best way to improve DOL-VETS is to
transfer the JVSG and HVRP portions of the program to VA, as noted below in our statement on
H.R. 2275: Jobs for Veterans Act of 2015. Back in 2012, a similar proposal was made to study
the DOL employment services further. At the time, Chairman Miller had said more study was
not needed, stating, "We have had study after study over the years that say the program does not
work.” The American Legion agrees with the Chairman’s assessment. A longitudinal
assessment of DOL-VETS performance can already be read in the 16 GAO and OIG reports
dating back to 1997. All reports revealed negative findings. Therefore, such a detailed study
would be better implemented after JVSG and HVRP are moved to VA and set under the purview
of the Secretary of Veteran Affairs.?

The American Legion cannot support the legislation as written, but could with the revision
suggested

H.R. 1994: VA Accountability Act of 2015

To amend title 38, United States Code, to provide for the removal or demotion of employees of
the Department of Veterans Affairs based on performance or misconduct, and for other
purposes.

This bill would provide for the removal or demotion of employees of the Department of Veterans
Affairs based on performance or misconduct, and for other purposes. The American Legion
urges Congress to enact legislation that provides the Secretary of Veterans Affairs (VA) the

? <http://archive.armytimes.com/article/20120427/NEWS/204270309/Lawmakers- Take-vets-programs-from-Labor-
Dept-> . Accessed May 28, 2015.

¥ Resolution No. 13: Expanding Veterans Employment and Homeless Services within the Department of Veterans
Affairs - OCT 2014
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authority to remove any individual from the Senior Executive Service (SES) if the Secretary
determines the performance of the individual warrants such removal, or transfer the offending
individual to a General Schedule position without any increased monetary benefit.!

Prior to the passage of the H.R. 3230: Vererans Access, Choice, and Accountability Act, The
American Legion also supported H.R. 4031: Department of Veterans Affairs Management
Accountability Act of 2014. The American Legion supported the Veterans Access, Choice, and
Accountability Act of 2014 due to the systematic failures in the VA including, but not limited to,
preventable deaths, delays in providing timely and quality health care, and VA’s failure to
adjudicate claims in a timely manner. H.R. 4031 provided for the removal of SES employees of
the Department of Veterans Affairs for performance.”

The American Legion is gravely concerned with the lack of accountability within VA, H.R. 1994
is a step to further provide the tools to the Secretary of Veterans Affairs to better manage
employees, and hold them accountable when they fail to perform their duties in a manner that is
befitting of a public servant; especially when veterans entrust their care to VA,

The American Legion supports this legisiation
H.R. 2133

To amend title 10, United Siates Code. to provide additional raining opportunities under the
Transition Assisiance Program to members of the Armed Forces who are being separated from
active duty.

The American Legion has long advocated for the Transition Assistance Program (TAP) to be
made mandatory for all transitioning service members and to include those in National Guard
and Reserve components. The American Legion has always believed that the capstone courses
developed as part of the TAP revamp mandated by the Veterans Opportunity to Work Act should
be made mandatory. This bill allows for these courses to be taken by service members on an
elective basis and does not restrict the number of time or classes that can be taken.’

The American Legion supports this legislation

H.R. 2275: Jobs for Veterans Act of 2015

To amend title 38, United Siates Code, 1o establish in the Department of Veterans Affairs the
Veterans Economic Opportunity and Transition Administration and to improve employment
services for vererans by consolidating various programs in the Department of Veterans Affairs.
and for other purposes.

* Resolution No. 30: Department of Veterans Affairs Accountability ~ MAY 2015

s http://www legion.org/legisiative/testimony/220553/pending-legislation

© Resolution No. 345: Transition Assistance Program Employment Workshops jor National Guard and Reserve
Members — AUG 2014
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The American Legion has long supported the Department of Labor Veterans Employment and
Training Service (DOL-VETS). Unfortunately, the good faith of veterans in this program has
been rewarded with ongoing program management problems including a lack of accountability
and an agency truculent to sensible policy changes. DOL’s budget request makes it painfully
clear that the agency with the monumental task of helping Americans to be gainfully employed is
unable to give the requisite attention to veterans’ employment issues that our constituents
deserve.

At this juncture, The American Legion believes that the best way to improve DOL-VETS is to
transfer the Jobs for Veterans State Grants (JVSG) and the Homeless Veterans Reintegration
Portions (HVRP) of the program to VA. Though there is a place for a veterans office within
DOL, The American Legion believes these two programs would be better served if they were
located in a new administration consolidated under VA’

The American Legion supports this legislation
H.R. 2344

To amend title 38, United States Code, to make certain improvements in the vocational
rehabilitation programs of the Department of Veterans Affairs.

Since the 1940's, VA has provided vocational rehabilitation assistance to veterans with
disabilities incurred during military service. The Veterans Rehabilitation and Education
Amendments of 1980, Public Law (PL) 96-466, changed the emphasis of services from training,
aimed at improving the employability of disabled veterans, to helping veterans obtain and
maintain suitable employment and achieve maximum independence in daily living. In that same
spirit/intent, The American Legion believes H.R. 2344 would provide essential improvements to
the VR&E program such as strengthening the ability for the Secretary to approve
education/training courses that are helpful for disabled veterans, along with prioritizing veterans
based upon need; having VR&E counselors focusing more on employment services than home
adaptations issues; and streamlining payment methods through new information technology. If
H.R. 2344 is enacted, these changes would ultimately help achieve the goal for those completing
the program: gainful employment.

Recent reports show that Post-9/11 veterans still have a higher unemployment rate than their
non-veferan peers. As a nation at war, there continues fo be an increasing need for VR&E
services to assist returning veterans in reintegrating into independent living, achieving the
highest possible quality of life, and securing meaningful employment. The American Legion
strongly supports VR&E programs and is committed to collaborate with VA and other federal
agencies to ensure that all veterans are able to reintegrate into their communities and remain
valued, contributing members of society.?

7 Resolution No. 13: Expanding Veterans Employment and Homeless Services within the Department of Veterans
Affairs - OCT 2014

¥ Resolution No. 326: Suppart Legislation that would Change the 12-year Delimiting Date for Eligibility to Chapter
31 Benefits (¥A's Voeational Rehabilitation and Employment Program) — AUG 2014
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The American Legion supports this legislation.
H.R. 2360

To amend title 38, United States Code, 1o improve the approval of certain programs of education
for purposes of educational assistance provided by the Depariment of Veterans Affairs.

It is important to keep in mind that there are different types of accreditation, including
institutional accreditation and program accreditation. Institutional accreditation is typically done
by regional and national accreditation bodies. Programmatic accreditation is for specific
programs offered within an educational institution. Programs are typically accredited by
specialty organizations. The examples provided in H.R. 2360, the American Psychological
Association and the American Bar Association are the programmatic accreditation bodies,
respectively.

1t is common for licensing and certification agencies to require institutional accreditation and/or
program accreditation. In Virginia, for example, to be licensed as a clinical psychologist:

The applicant shall hold a doctorate from a professional psychology program in a regionally
accredited university, which was accredited by the APA within four years after the applicant
graduated from the program, or shall meet the requirements of subsection B of this section.”

This does not make effective use of GI Bill benefits if an individual uses the benefit to prepare
for a licensed or certification occupation, but the program does not meet licensure requirements.
This would include the requirement that a program be accredited by a programmatic accrediting
agency.

The American Legion urges the requirement apply equally to institutions of higher education, as
well as non-accredited schools. This always means the Congress should not exclude deemed
approved degree programs, and ensure that State Approving Agencies (SAAs) can have adequate
oversight of all institutions of higher learning.

The American Legion also believes if this task should fall as a responsibility of the SAA, the
proposed legislation should incorporate how the Department of Defense determines program
approval for usage of Tuition Assistance {TA). Questions remain as to if the legislation would
only cover meeting the licensure or certification standards in the respective state where the
institution is located. If that is the case, it is troubling for those veterans who do not plan to
practice in the state where the school is located or individuals taking distance learning courses.
The legislation should make clearer who will determine the requirements for these programs in
all states.

If the intent of the Congress is to add to the existing workload of the SAAs, which are already
spread thin, then Congress should give great consideration and revaluation of the existing budget
of the SAAs, to include increasing such budgets to ensure the SAA’s are able to take on their

? hup:#law lis. virginia. gov/iadmincode/titie | 8/agency 12 S/chapter20/sectionS4/
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current workload, as well as the possibility of this new add-on. The American Legion believes
there is validity in the underlying reason for the proposed legislation and supports HR 2360.
However, we also believe there are a few items that need to be fleshed out.”®

The American Legion supports this legislation, with some revisions.

H.R. 2361: Work Study for Student Veterans Act of 2015

To amend title 38, United States Code, 1o extend the authority to provide work-study allowance
Jfor certain activities by individuals receiving educational assistance by the Secretary of Veterans
Affairs.

This bill would extend the Department of Veteran Affairs authority to offer certain work-study
allowances for student-veterans due to expire mid-year. The American Legion has long
supported the VA work study program and supports this initiative to maintain as many of these
work-study opportunities as possible.

This program provides a valuable benefit fo student-veterans and that benefit is often multiplied
many times over when, for example, veterans are allowed to perform outreach services to service
members and veterans furnished under the supervision of a State approving agency employee.
This is just one instance of the important work that is accomplished by these student-veterans.
Extending the deadline to 2020 would be an important message to our student-veterans, along
with continuing to provide a valuable benefit to this important, and motivated, group of
Americans.""

The American Legion supports this legislation
Draft Bill

To amend title 38, United States Code, to make certain modification and improvements in the
transfer of unused ecucational assistance benefits under the Post 9/11 Educational Assistance
Program of the Department of Veterans Affairs, and for other purposes.

The American Legion sees the Post 9/11 GI Bill primarily as a transition tool, but is cognizant of
its use as a retention tool. It is well known that the ten year mark is an important decision point
in a military career, the halfway mark so to speak. Too many members are exiting service at this
point and if transferability would be more advantageous as a retention tool at the ten year mark
rather than the six year mark, we see the reason in that. The American Legion supports extending
the time commitment required to obtain the transferability benefit.

" Resolution No. 312: Ensuring the Quality of Servicemember and Veteran Student's Education at Institutions of
Higher Learning — AUG 2014

" Resolution No. 312: Ensuring the Quality of Servicemember and Veteran Student’s Education ai Institutions of
Higher Learning - AUG 2014
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The American Legion also supports the idea of decreasing monthly stipend allowance to children
who use transferred education benefits. However, decreasing the monthly stipend benefit to
spouses can create unintended consequences. This denial of benefit can grossly have a negative
impact on spouse caregivers who have sacrificed greatly to care for their loved one in uniform.

Military spouses face the challenges of health, employment difficulties, depression, deteriorating
family relationships, and financial challenges. They are often unprepared for new responsibilities
that few Americans can relate to. These spouses, who may have been unemployed or
underemployed previously, may one day be required to become the primary source of income for
the family. By decreasing the monthly stipend to spouses, the Congress runs a serious risk of
creating an unintentional consequence that will harm those spouses who have already sacrificed
so much.

Lastly, The American Legion recommends grandfathering all those individuals that have been
awarded the benefit prior to the enactment of this proposed legislation."”?

The American Legion supports the draft legislation, with some reservations

Conclusion

As always, The American Legion thanks this subcommittee for the opportunity to explain the
position of the 2.3 million veteran members of America’s largest wartime veteran’s service

organization.

For additional information regarding this testimony, please contact Mr. Larry Provost at The
American Legion’s Legislative Division at (202) 861-2700 or Iprovost@legion.org.

2 Resolution No. 312: Ensuring the Quality of Servicemember and Veteran Student’s Education at Institutions of
Higher Learning — AUG 2014
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STATEMENT OF

DAVID BORER, GENERAL COUNSEL
AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, AFL-CIO

BEFORE THE
VETERANS’ AFFAIRS SUBCOMMITTEE

ON ECONOMIC OPPORTUNITY
UNITED STATES HOUSE OF REPRESENTATIVES

WITH RESPECT TO
H.R. 356, H.R. 1994 and H.R. 2344

JUNE 2, 2015

Chairman Wenstrup, Ranking Member Takano and members of the Subcommittee, thank you
for the opportunity to testify today on behalf of the American Federation of Government Employees,
AFL-CIO (AFGE) and the AFGE National Veterans Affairs Council, representing over 670,000 federal

employees, including more than 220,000 employees of the Department of Veterans Affairs (VA).

H.R. 356, The Wounded Warrior Employment Improvement Act

As the exclusive representative of VA employees working in Vocational Rehabilitation and
Employment (VR&E) in the Veterans Benefits Administration (VBA), AFGE strongly supports H.R. 356.
Based on feedback from our membership, AFGE shares the concerns addressed in H.R. 356 regarding
the performance measures for VR&E employees and believes that the metrics should be more nuanced
and focus on the long term progress of veterans. One year, an employee may perform well and resolve a
lot of cases. The following year, the same employee may perform well but struggle to resolve cases due
to circumstances beyond the employee’s control. Basing performance standards primarily on the
number of rehabilitation successes must always be considered along with mitigating circumstances,

since the changing circumstances of the veterans themselves have a significant impact on this metric.

{00346858.00CX - }1
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One of the other issues with the current performance measures is that employees are required to have
a specific success rate for Serious Employment Handicap (SEH) cases. This number is arbitrary and the
SEH designation is non-specific as well. Counselors may feel pressured to mark veterans’ claims as SEH

cases in order to achieve their performance standards when they may not be SEH cases.

It is our experience that newly hired veterans turn over at VBA at a significantly higher rate than
non-veteran new hires. VA must set the standard as the exemplary employer of veterans in the federal
government and find additional methods for retaining veterans. To that end, AFGE strongly supports the
analysis, recommendation, and implementation requirements in Section 3{1) of the bill that would

remedy difficulties faced by employee veterans who are participating in a VR&E program themselves.

AFGE also encourages Congress to examine performance metrics for all VR&E employees and

address the issues outlined above.

H.R. 1994, VA Accountability Act of 2015

AFGE and the National VA Council strongly oppose H.R. 1994 as currently drafted. We urge
lawmakers to reject these counterproductive and dangerous proposals in favor of amendments that will
bring about meaningful reform, including expanded whistleblower protections, revolving door
restrictions, limits on administrative leave and other AFGE recommendations discussed below that
would truly hold VA managers accountable and protect veterans. if H.R. 1994 is not amended so that
the provisions that reduce due process, lengthen probationary periods and attack union official time are

eliminated, AFGE will work to defeat the bill,

H.R. 1994 in its current form is dangerous because it destroys the civil service protections of the
very non-management employees who can hold management accountable to uphold the interests of
veterans. The bill is dangerous because longer probationary periods will subject more veterans in the VA
workforce to unfounded or discriminatory terminations. And the bill is dangerous because it diverts the

{00346858.D0CX - 12
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resources of the Office of Special Counsel and Merit Systems Protection Board away from appropriate
claims of retaliation and discrimination. The bill is dangerous because it puts at risk the union’s ability to
represent non-management employees facing retaliation, discrimination and other prohibited personnel

practices.

Finally, this bill is dangerous because it will cause significant numbers of health care
professionals in critical shortage occupations to leave the VA or reject a future VA career, undermining

veterans’ access to the high quality of health care they rely on from the VA

H.R. 1994 targets front line, non-management VA employees including thousands of service-connected
disabled veterans.

Section 2 of H.R. 1994 extends the SES due process cuts enacted in the Choice Act to non-SES
managers as well as to every non-management front-line employee. Despite the fact that the bill is
presented as a tool to enhance accountability for SES and upper management, its greatest target is the
350,000 plus non-management employees who work on the front lines, including service-connected
disabled veterans who clean operating rooms, police emergency rooms, maintain VA cemeteries and
rate disability claims, and their coworkers who are PTSD therapists, surgeons, bedside nurses, electronic
health record technicians, among so many other essential positions. Stripping job protections from non-
management employees will result in more mismanagement in the form of retaliation, discrimination,
patronage and anti-veteran animus. And veterans’ health care will suffer, along with the employees who

have pledged their careers to care for veterans.

AFGE has worked with more than 40 rank-and-file whistleblowers in the VA who have been
threatened or retaliated against by VA managers precisely because they blew the whistle on waste,
fraud and abuse that was, like the wait list scandal, caused by VA managers. If H.R. 1994 is enacted as

drafted, there will be no recourse for these employees, and the derelictions of VA managers will likely

{00346858.00CX - 13



64

be swept under the rug. VA employees will be left with the choice of keeping quiet about mistreatment

of veterans or losing their jobs.

The VA already has -- and uses - existing tools to fire poor performers and front line employees engaged
in misconduct.

This bill proceeds from the false premise that it is “too hard” to remove federal employees
under the current system. It is not. Poorly trained supervisors and inadequate use of the existing
probationary period are what are at issue here, Employees should only be removed for legitimate
causes. Yes, this is harder than “at will” employment, but maintaining an apolitical, merit-based civil
service requires that termination be for demonstrable causes. This is not “too hard” for a competent

and responsible manager.

According to the Merit Systems Protection Board’s 2015 Report, What is Due Process in Federal
Civil Service Employment?, over 77,000 full-time, permanent, federal employees were discharged as a
result of performance and/or conduct issues from FY 2000 to FY 2014. in FY 2014, 2,572 VA employees
were terminated or removed for disciplinary or performance reasons, according to the Office of
Personnel Management. Also, contrary to some of the rhetoric behind calls to eliminate federal
employee job rights, federal empioyees do not continue to receive their salaries after they are

terminated.

Eliminating the due process rights of VA front line employees will undermine the agency’s mission and
hurt the veterans it serves.

H.R. 1994 is poised to set the clock of workers’ rights back more than 100 years. it makes the
employment of VA employees subject to the whims of the VA Secretary, a political appointee, We
learned in the Progressive Era that it is a great public good to have a civil service insulated from politics.
Anyone who doubts that this bill creates a full-fledged patronage system should take a look at the

history of government employment prior to the passage of the Pendleton Act of 1883.
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By tearing down the due process protections granted to the covered employees, this bill would
have the overali effect of chilling disclosures, destroying employee morale, and undermining the

retention of many of VA’s most experienced and valuable employees.

We have a ready example of the impact of eliminating or severely limiting due process rights for
employees. The Transportation Security Administration (TSA) has established a system that s, in many
ways, an analog of the system proposed in H.R. 1994, TSA front line employees have few rights and little
due process, while managers have full due process rights. Quite understandably, the unfairness inherent
in TSA’s system is reflected in some of the lowest morale scores in the government, and a reluctance on
the part of the frontline workforce to come forward with evidence of mismanagement that threatens

pubtic safety.

Analysis of Section 2. Removai or Demotion of Employees Based on Performance or Misconduct

H.R. 1994 entirely eliminates the procedurat protections of 5 U.S.C. § 7513(b) and 5 U.S.C. §
4303. Section 7513(b) is the adverse action section of the Civil Service Reform Act (CSRA). That section

currently:

= Requires 30 days’ advance notice before an adverse action may be imposed;
= Requires not less than 7 days for the employee to respond;
= Allows an employee representative; and

= Requires a written decision,

Section 4303 serves much the same function for unacceptable performance actions, although the

specifics are different.

By eliminating these two sections, H.R. 1994 eliminates the “notice and opportunity to be

heard” that have been a hallmark of federal sector due process since before the CSRA was adopted in
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1878. These provisions form the very foundation for due process in the civil service system. To be clear,
nothing in section 7513 or in section 4303 currently prevents agencies from removing employees or

requires the MSPB or any other reviewing body to reach a particular result.

#.R. 1994 eliminates 7513{b), the core notice and opportunity to be heard section of the CSRA’s
adverse action protections. This sets up a fundamental denial of due process, which might never be
heard because the bill also provides that notwithstanding any other provision of law, including 5U.5.C. §
7703 (the CSRA’s judicial review section for adverse actions), the decision of the MSPB’s administrative

judge shall be final and shall not be subject to any further appeal.

Put another way, while the bill provides a nominal right to appeal a removal or demotion action
by the Secretary to the MSPB, if it is appealed before a harsh 7-day deadline that itself has no textual

support, the bill substantively precludes both full MSPB review and judicial review.

This creates a situation that is arguably worse than traditional notions of at-will employment. in
the private sector, for example, at-wili employees may have access to the courts under a contract or tort
theory even if they do not have due process rights. Because of the comprehensive nature of the CSRA,
and numerous cases interpreting the CSRA, federal employees are prohibited from bringing even these
same types of contract and tort claims to court. VA employees covered by this bill would thus become

“at-will plus” or, perhaps more accurately, “at-will minus.”

Blocking access to the objective review provided by the courts, or even blocking full review by
the MSPB, would invite VA managers {(who have already shown themselves willing to abuse the rights of
whistleblowers) to engage in arbitrary or capricious conduct vis-a-vis the front line VA workers. This is
compounded by the fact that bill contains a provision mandating that if the MSPB’s Administrative Judge

cannot issue a decision within 45 days, then “the removal or demotion is final.” Given that the MSPB
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already has an active and heavy caseload, this provision is an additional and intentional elimination of

fundamental employee rights.

With respect to whistleblowers, the bill ignores the practical reality that not ali individuals will
fite for corrective action and that OSC is not well-suited to essentially pre-approving the removal of
every putative whistleblower. The bill would nonetheless force employees facing discrimination and
other forms of prohibited personnel practices into OSC complaints in order to shield themselves from
their new at-will employment status. This helps neither veterans nor whistleblowers. It only precipitates
a flood of OSC complaints that are likely to paralyze 0SC and obscure the most valid cases of

whistleblower retaliation at the same time.

Section 3 of the bill would extend the one-year probationary period to 18 months, and the
employee’s ability to secure permanent status after that would be subject to the complete discretion of
the Secretary to extend that probation even longer. Under current law, some VA employees have two-
year probationary periods {“pure Title 38” clinicians including physicians, dentists, registered nurses
(RN} and physician assistants {PA) (38 USC 7403(b)). VA employees in other positions have one-year

probationary periods, including “hybrid Title 38” health care professionals.

What every probationary employee in the VA has in common is the ability to be fired very easily.
The large numbers of veterans recently hired into the VA workforce know firsthand how powerless they
are when a manager who has failed to train them properly or resents having to hire a veteran decides to
fire them. This Committee has heard testimony about claims processors and heaith care professionals,
among others, who were summarily fired during probation without recourse, even though their

terminations were motivated by retaliation, or what would otherwise be prohibited personnel practices.

it is already extremely difficult for agencies such as the OSC and MSPB to protect probationary

employees from unjustified adverse actions, because the burden of proof on employers is extremely
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low. Subjecting more employees to longer probations and the whim of managers who wish to harass
then with even longer periods of at-will employment will further devastate the VA’s efforts to hire
veterans and Hybrid Title 38 mental health professionals in VA “mission critical” occupations in short
supply such as psychologists, pharmacists and physical therapists. (See the Veterans Health

Administration’s 2014 report, Interim Workforce and Succession Strategic Plan, Table 3.)

Section 4 of H.R. 1994 mandates a study of Department time and space for labor organization
activity. We are concerned that this provision may be used to weaken the rights of non-management

employees and limit the ability of taxpayers to hold VA management accountable.

Under current law, union official time allows federal employees who are volunteer union
representatives to represent all their coworkers (those who pay dues and those who don’t) while in an
official duty status. Union representatives are prohibited from using official time to conduct union-
specific business, solicit members, hold internal union meetings, elect union officers, or engage in

partisan political activities.

The use of official time in the VA benefits taxpayers, veterans, and federal employees because it
reduces costly employee turnover, improves service, creates a safer workplace, and leads to quicker
implementation of agency initiatives. Official time gives workers a voice to resolve disputes efficiently
so they can get back to work, protect whistleblowers from retaliation, and implement new technology

and other innovations to solve workplace problems in collaboration with management.

In its 2014 report, Labor Relations Activities: Actions Needed to Improve Tracking and Reporting of
the Use ond Cost of Official Time (GAD-15-9), GAQ studied union official time and recommended that
the Office of Personnel Management consider alternative approaches to developing cost estimate and

new opportunities to increase efficiency of data collection and reporting.
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A study that assesses the use of official time in VA according to objective criteria, such as those
identified and used in the GAO study, is never problematic. But we are concerned that the study of
official time mandated in H.R. 1994 may be used as a means to legitimize the elimination of this
important function, given the overall animus toward front line VA employees that infuses the remainder
of the bill. We urge the committee to amend the fanguage in the bill to require that the study use a
template resembling the GAO study referenced above, or OPM’s annual studies of official time. The
study must not be yet another highly politicized means of eliminating frontline workers’ ability to hold

VA management accountable.

AFGE Recommendations for Amending H.R. 1994

AFGE is deeply committed to the same goals as lawmakers: Serving veterans through increased
health care access, reduction of the claims backiog and other improvements. AFGE understands that
lawmakers are facing intense rhetoric about mismanagement that attempts to place blame on non-
management, front line employees {over one-third of whom are veterans themselves). But, a bill that
reduces management accountability by undermining the rights and protections of front line employees

is not the answer.

AFGE strongly urges you to demonstrate your commitments to veterans through positive
reform, not through proposals to eliminate civil service protections -- proposals that Chairman Miller

intends to use as a “test case” for the rest of government. {See htip://www.govexec.com/feature/firing-

linefe.)

Therefore, AFGE urges the Subcommittee to amend H.R. 1994 as follows:

Section 2:

1. Strike subsections (a) and {b).
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2. Insertlanguage that definitively states that the whistieblower protections in of 5 U.5.C.2302
{b)(8) and (9) apply to all VA employees, regardless of job classification, including any right or
remedy available to an employee or applicant for employment in the civil service and any rule or
reguiation prescribed by law.

3. Provide OSC and MSPB with sufficient resources to handle additional claims,

Section 3:

1. Strike subsections {a) through (c}.
2. Apply a uniform, one-year probationary period to all VA non-management employees.
3. Establish programs to support newly-hired veterans facing transition challenges, including

training, mentoring, and protection from unsupportive managers.

Section 4:

1. Strike subsections {a) and {b}.

2. Implement recommendations in GAO report discussed above (GAO-15-9)

Other AFGE Recommendations:

1. Limit amount of time that VA employees can be placed on paid administrative leave; mandate study
of VA management abuse of paid administrative leave and restricted work duty as a form of
retaliation;

2. Impose stronger “revolving door” restrictions on post-VA contractor employment and contract
awards;

3. improve management training and performance measures relating to personnel practices;
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4. Impose stricter limits on the number and duration of non-permanent VA appointments; mandate a
study on the impact of VA’s growing use of temporary, term and part-time appointments on the
cost and quality of patient care and other VA functions;

5. improve effectiveness of VA administrative investigation boards (see GAO-12-483);

6. Assess the impact of VA police reporting structure on VA accountability.

As the Merit Systems Protection Board stated in its May 2015 report to the President

and Congress, What is Due Process in Federal Civil Service Employment?:

Due process is available for the whistleblower, the employee who belongs to the “wrong”
political party, the reservist whose periods of military service are inconvenient to the boss, the
scapegoat, and the person who has been misjudged based on faulty information. Due process is
a constitutional requirement and a small price to pay to ensure the American people receive a
merit based civil service rather than a corrupt spoils system.

H.R. 2344, Veterans Vocational Rehabilitation and Employment Improvement Act

AFGE supports H.R. 2344, AFGE member reports confirm the need for the changes proposed
Section 5 of the bill, which would require VA to use one payment system when making payments to
veterans in a rehabilitation program. AFGE members reported issues with the Benefits Delivery Network
{BDN} system, which has needed an upgrade for years. AFGE members also agreed that there were
redundancies with inputting information into both BDN and the other payment system, the Subsistence
Atlowance Module. AFGE believes that this change would be beneficial for both veterans receiving

benefits and employees working at the VA,

Thank you for the opportunity to testify on these important legislative issues.
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Statement of Christopher Neiweem
Iraq & Afghanistan Veterans of America

before the House Committee on Veterans Affairs

HRAD RN AFGHANISTAN

VETERANS OF AMERICA

Subcommittee on Economic Opportunity

Tuesday, June 2, 2015

Statement of Christopher Neiweem
of
fraq & Afghanistan Veterans Of America
before the
House Committee on Veterans’ Affairs
Subcommittee on Economic Opportunity
for the hearing on
Pending Legislation

June 2, 2015

Bitl # Bill Name Sponsor IAVA Position
H.R. 358 Wounded Warrior Employment Act Rep. Maloney Support
H.R. 2360 Career-Ready Student Veterans Act Rep. Takano Support
H.R. 2361 Work-Study for Student Veterans Act Rep. Takano Support

Veterans Employment and Training Service
H.R. 832 Longitudinal Study Act of 2015 Rep. Cook Support
H.R, 2275 The Jobs for Veterans Act of 2015 Rep. Miller Support
HR 1994 The VA Accountability Act of 2015 Rep. Miller Support
H.R. 2133 Servicemembers Choice in Transition Act Rep. Flores Support
Veterans Vocational Rehabilitation and
H.R. 2344 | Employment Improvement Act of 2015 Rep. Wenstrup Support
To Amend Title 38 U.S. Code to make
meodifications and improvements in the transfer
of unused educational assistance benefits
Draft Bill under the P/911 Gl Bill Program at VA QOppose
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V Statement of Christopher Neiweem
Iragq & Afghanistan Veterans of America

RAD AND AFBHANISTAN before the House (_Jommittee on Vejterans Affairs
VETERANS OF AMERICA Subcommittee on Economic Opportunity
Tuesday, June 2, 2015

Chairman Wenstrup, Ranking Member Takano, and Distinguished Members of
the Subcommittee:

On behalf of Irag and Afghanistan Veterans of America (IAVA) and our nearly
400,000 members and supporters, we would like to extend our gratitude for the
opportunity to share our views and recommendations regarding these important
pieces of legislation.

H.R. 356, Wounded Warrior Employment Act

Disabled veteran unemployment has consistently been much higher than that of
the greater veteran population, hovering at nearly 20%. Disabled veterans must
be given the support necessary to overcome barriers to employment and achieve
economic empowerment. VRE exists for that very purpose and yet, many
disabled veterans don’t know it exists, do not participate, or too often find the
services it offers to be inadequate in securing a rewarding career.

This legisiation would improve the VRE program by creating an action plan
designed to identify why the program is underutilized and put steps in place to
improve its output. The recommendations that would stem from its enactment
would include an analysis and plan to increase disabled veteran participation.
Additionally, a national staff training program would be installed for the
counselors charged with implementing the program to ensure the variety of
challenges their clients face are understood holistically. Without a fundamental
understanding of the conditions a veteran is facing, a counselor will not be
positioned to identify how to help the veteran secure a job and begin a rewarding
career. This legislation would improve a program that has been too often
regarded as mediocre due to organizational factors as it relates to the veteran-
counselor relationship.

H.R. 832, Veterans Employment and Training Service Longitudinal Study
Act of 2015

Veterans make use of services to assist them in transition for the sole purpose of
improving their economic outcomes. Simply put, they want to succeed and
secure a brighter financial tomorrow.

This legislation would create a comprehensive longitudinal study to determine to
what extent the job services veterans use aide them in securing careers.
ldentifying which services veterans used, the amount of time they spent on active
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duty, whether or not they are collecting unemployment benefits, whether or not
they secure work, and whether or not they stay with those jobs are all key pieces
of information, the collection of which this bill would require. The report and data
developed through this legislation is needed to ensure these programs are
bringing back a return on investment for the veterans using them.

H.R. 1994, The VA Accountability Act of 2015

Over one year after the Phoenix wait-list scandal shook the veterans community
nationwide, the Department did not fire one employee for wrong-doing related to
that incident. IAVA strongly supported the increased accountability provision of
the Veterans Access, Choice, and Accountability Act (VACAA) last year which
gave the VA Secretary increased authority to remove SES employees who do
not serve our veterans to the standards they earned.

We now support--in that same spirit--expanding this removal authority to the
greater VA workforce, notwithstanding whistleblowers, and publicly applaud
Chairman Miller for refusing to give the Secretary any less authority than is fully
necessary to get the Department back on the right track. We have heard-- and
agree with--DepSec Gibson's testimony a few weeks back, which indicated it is
currently too hard to hire and fire employees.

This legislation would shorten the appeal period for VA employees engaged in
misconduct or poor performance so in those rare cases of wrongdoing, the
Secretary is empowered to take corrective action more briskly. The process of
personnel action should not languish in a sea of bureaucracy as it has been. |
also want to make clear that the vast majority of the VA workforce does a
fantastic job of serving our veterans every day and too often does not receive
enough praise.

The sooner we get real reforms to stick, the sooner the headlines of misconduct
will fade.

H.R. 2133, Servicemembers Choice in Transition Act

This legistation would allow a veteran transitioning away from active duty to
receive additional education, career, technical, or entrepreneurial training. This
wouid empower service members and give them an early advantage in
transitioning back to the workforce.

H.R. 2275, The Jobs for Veterans Act of 2015
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This legislation would create a fourth administration at VA that would align all
veterans’ education, transition, and job placement programs under one agency
entitled the Veterans Economic Opportunity and Transition Administration. This
new administration would be led by the Under Secretary for Economic
Opportunity.

Veterans we speak to have long reported overlapping services have clouded
options rather than clarified them. GAO reports and feedback from our annual
member survey have indicated the performance of LVERs and DVOPS under
Dol VETS has been stagnant at best and not shown the improvement needed to
help veterans begin careers. Ineffective oversight and the incongruent placement
of this service within a myriad of other programs over at Dol. has not proven to
be a positive fit.

IAVA has previously likened this to having a Member of the U.S. House of
Representatives posted in an office in the U.S. Senate, while still being
responsible for legislative outcomes in the House--it doesn't make much sense.
The time to change the status quo and put veterans first is now.

H.R. 2344, Veterans Vocational Rehabilitation and Employment
Improvement Act of 2015

This legislation would provide Secretary McDonald the needed flexibility to
pricritize the provision of services under VRE. Disability ratings, the degree to
which veterans face employment barriers, and other factors can assist in
executing the program in a more equitable manner. Additionally, IT upgrades
under this legislation would streamline and improve the manner in which claims
are processed within the program.

VRE is a program specifically purposed to support veterans with disabilities, By
making sure appropriate modifications are made, the likelihood of veterans being
employed increases, which is paramount for those using the program.

H.R. 2360, Career Ready Student Veterans Act

This legislation would restrict the VA from approving courses, for the purpose of
distributing GI Bill funds, to programs that are unaccredited or do not meet the
licensure or certification requirements of the state in which the program is
provided.

We have already seen many examples of for-profit colleges, with much higher
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tuition costs than most public universities, providing education programs to
veterans that often leave them ill-prepared to be competitive in today's workforce,
which then leads to unemployment. There still continues to be debate on these
topics both within that sector and in Congress.

However, this is a piece of legislation everyone should support because after
completing these programs, the veteran is still unfit for employment. These
programs are not recognized by the accreditation boards and too often the
veteran was unaware when they enrolled because of poor counseling from the
school's staff-- often sales professionals incentivized to sign them up.

This legislation would provide obvious quality control and encourage veterans to
pursue programs that will provide value long-term.

H.R. 2361, Work-Study for Student Veterans Act

This legislation would assist student veterans by extending the work-study
program until 2020.

Draft Bill

This legislation would increase the years of service obligation required of a
service member in order to maintain the option of transferring their benefitto a
dependent. We testified this year in both congressional hearings and have
spoken at informal roundtable discussions on this topic. Again, IAVA is strongly
opposed to this change without a more substantive discussion that involves our
members’ support. The Gl Bill and the benefits associated with it were a tough
fight on the Hill and diminishing the value of veterans benefits must involve
stakeholder support before a major change is made.

Thank you for your time and attention. | am happy to answer any questions you
may have.
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Biography of Christopher Neiweem
Legislative Associate, Irag and Afghanistan Veterans of America

As Legislative Associate, Christopher maintains Congressional relationships and
supports advocacy programs and routinely comments on policy matters in the national
media. He provides editorial support for IAVA priorities in print regularly. Chris spent 6
years in the U.S. Army Reserves as a military police NCO and served a tour of duty in
2003 during Operation lragi Freedom detaining Enemy Prisoners of War (EPWSs), and
performing base security and customs during the rag war.

Statement on Receipt of Grants or Contract Funds
Neither Mr. Neiweem, nor the organization he represents, Irag and Afghanistan

Veterans of America, has received federal grants or contract funds relevant to the
subject matter of this testimony during the current or past two fiscal years.
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ChairmanWenstrup, Ranking Member Takano and distinguished Members
of the Subcommittee, on behalf of the Board of Directors, and members, 1
thank you for giving Vietnam Veterans of America (VVA) the opportunity
to testify today regarding pending legislation before the subcommittee.

H.R.356 Wounded Warrior Employment Improvement Act introduced by
Representative Sean Patrick Maloney (NY-18), this legislation directs the
Secretary of Veterans Affairs to develop and publish an action plan for
improving the training and rehabilitation services and assistance provided
by the Departiment of Veterans Affairs (VA) for veterans with service-
connected disabilities.

Requiires such plan to include:

s comprehensive analvsis of, and recommendations and a proposed
implementation  plan  for  remedying,  workload —management
challenges at VA regional offices, including steps to reduce
counselor case loads of veterans participating in a rehabilitation
program,
sa comprehensive analvsis of the reasons for the disproportionately
low percentage of veterans with service-connected disabilities who
served in the Armed Forces afier September 11, 2001, who opt to
participate in a VA rehabilitation program relative to  the
percentage of such veterans who use their entitlement to VA
educational assistance:
srecommendations  and «a  proposed implementation plan  for
encouraging more veterans with service-connected disabilities who
served in the Armed Forces after September 11, 2001, to participate
in VA rehabilitation programs; and

national staff training program  for vocational rehabilitation
counselors, that includes the provision of training to assist
counselors in  understanding the very profound disorientation
experienced by warriors because of their injury, training to assist
counselors in working in partnership with veterans on individual
rehabilitation plans, and training on post-traumatic stress disorder
and other mental health conditions and on moderate (o severe
traumatic brain injury that is designed to improve the ability of such
counselors to assist veterans with such condirions.

=

LX?
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Vietnam Veterans of America (VVA) strongly supports this bill that would
help ensure that disabled veterans get the assistance they need to succeed in
the job market. We owe our veterans more than “blood money” in the form
of compensation for service connected wounds, injuries, illness, or other
adverse medical condition or malady. We owe all veterans, particularly
disabled and veterans of combat theater deployments, the help needed to be
able to obtain and sustain meaningful work at a living wage. In fact, the very
best readjustment program for disabled veterans is now and always has been
a decent job.

HR 356 will provide that all the services needed to help the disabled veteran
reach the point of being “job ready” will henceforth be organized in a more
comprehensive and integrated manner. VVA would note that part of this
continuum of care must begin by implementing a real “Disabled Transition
Assistance Program” or DTAP. Various Federal entities have claimed that
we have such a program for more than 25 years, yet there still is no such
meaningful program that consistently reaches separating military personnel
who have been in some way disabled.

VVA looks forward to working with this area of VA in a much more
transparent way than has been the case in the last decade or so, and in a
collegial manner to ensure that a real continuum of assistance is actually
available to every veteran or survivor who is eligible.

H.R.832 Veterans Employment and Training Service Longitudinal
Study Act of 2015, introduced by Representative Paul Cook (CA-8), this
legislation directs the Secretarv of Labor to enter into a contract with a
non-governmental entity to conduct a longitudinal study of a statistically
valid sample of each of the following groups of individuals over a period of
at least five years: (1) veterans who have received intensive job counseling,
training, and placement services: (2) veterans who did not receive intensive
services but who otherwise received services: and (3} veterans who did not
seek or receive services.

Requires the study to include the collection of specified information for each
individual who participates in the study, including:

o the average nuumber of months served on active duty,
« the distribution of disability ratings,

(9]
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s unemployment beneflts received,

s the average number of months emploved and average individual and
household annual income,

s emplovment status,

«whether the individual believes that anv service received helped the
individual to become employed,

suse of educational assistance,

« participation in a vocational rehabilitation program,

« conditions of discharge or release from the Armed Forces. and

o demographic information.

Directs the Secvetary to submit annual reports on the outcomes of the study
that include anv information the Secretary determines Is necessary 1o
determine long-term outcomes of the individuals in such groups.

VVA favors enactment of HR 832. Anything that will provide useful
information about what is actually happening in regard to assisting veterans
to find work is helpful, whether that function is based at the Department of
Labor or at the VA. | would suggest that there be an oversight group to look
at how they are doing data collection, which includes outside experts and
knowledgeable veterans’ advocates as equal partners, to ensure that the
longitudinal study is more informative and meaningful than the current
reports form the Department of Labor. VVA would point out that the reports
from VETS at Labor have in the last decade at times been more than three
years late.

H.R.1994, VA Accountability Act of 2015, introduced by Representative
Jeff Miller, (FL-1) this legisiation would amend title 38, United States
Code. to provide for the removal or demotion of employees of the

Department of Veterans Affairs based on performance or misconduct, and
for other purposes.

VVA supports 1994, there is no excuse for the dissembling and lack of
accountability in so much of what happens at the VA. It is certainly better
than it was a year ago, but there is a long way to go in regard to cleaning up
that corporate culture to make it the kind of system it should become. VA
must change so that it can be trusted to get the “biggest bang for the
taxpayer’s buck,” and (most importantly) get the individual veteran the best
care or service due, in a timely way. It can be cleaned up and the job done



82

Vietnam Veterans of America House Committee on Veterans Affairs
Subcommittee On Economic Opportunity
June 2, 2015

right the first time, if there is the political will to hold people accountable for
doing their job properly.

VVA does believe that more safeguards should be built in for “workers” due
process as opposed to managers. That does not mean that a lower level
worker can escape accountability for the quality and/or quantity of their
work.

Furthermore, it is clear to VVA that those VA employees who voice
unwelcome truths, and who have the courage to stand up for what is right
and for the veterans served are still being harassed, punished, and their
livelihoods, and general well being subjected to extreme duress. The
President and the Secretary simply must take immediate and effective action
to address this ongoing problem.

H.R.2133 - Servicemembers' Choice in Transition Act, introduced by
Representative Bill Flores (TX-17), this legislation would amend title 10,
United States Code. to provide additional training opportunities under the
Transition Assistance Program (TAP) to members of the Armed Forces who
are being separated from active duty.

This legislation may well be of help, but all of this effort will not mean
anything unless and until the other services emulate the Commandant of the
Marine Corps, and put the requirement that personnel who will be separating
must be allowed to attend TAP in the Officer Evaluation Report
requirements. (When the Commandant says “You will” it gets done.)

H.R. 2275 - Jobs for Veterans Act of 2015 introduced by Congressman
Jeff Miller (FL-1), this legislation would amend title 38, United States
Code, to establish in the Department of Veterans Affairs the Veterans
Economic Opportunitv and Transition Administration and to improve
employment services for veterans by consolidating various programs in the
Department of Veterans Affairs, and for other purposes. VVA strongly HR.
2275 moving this function to VA in a new fourth division of VA that deals
solely with helping veterans become as independent as possible. For those of
working age, this means helping them successfully enter the civilian
workforce. While we will address this in greater detail next week, this is o
crucial aspect of the budget and planning process.
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VVA has always held that the ability to obtain and sustain meaningful
employment at a living wage is the absolute central event of the
readjustment process. Adding additional resources and much greater
accountability to the VA Vocational Rehabilitation process is essential if we
as a nation are to meet our obligation to these Americans who have served
their country so well, and have already sacrificed so much.

The creation of the Veterans Economic Opportunities Administration
(VEOA) will be a significant in the right direction. Additionally, the
Department of Veterans Affairs must renew and embrace a corporate culture
that measures its vocational rehabilitation and educational programs and
initiatives to determine whether and how much they contribute to the ability
of veterans to obtain and sustain gainful employment at a living wage.

The VA moved in the right direction by creating the Office of Economic
Opportunity. This administrative change, we believe, does not go far
enough. Hence, VV A advocates the creation of a fourth entity within the
VA.

The VEOA should be headed by an under secretary nominated by the
President and confirmed by the Senate. This VEOA would consolidate
within the VA various separate yet what should be coordinated and
interrelated programs whose mission, in essence, is to enable veterans to
achieve their piece of the American Dream.

The VEOA would consolidate the Vocational Rehabilitation Service, the
Veterans Education Service, and an enhanced Center for Veterans
Enterprise. It would grant functional control, if not the outright transfer the
Veterans Employment and Training Service (VETS) from the Department of
Labor, as well as the DVOP (Disabled Veteran Qutreach Program) and the
LVER (Local Veterans Employment Representative) positions, which
currently reside in state departments of labor.

The VEOA goes beyond an administrative action, and we will work with
leadership on both sides of aisle and the Administration to achieve early
enactment of HR 2275. VVA will also reach out to our colleagues to assist
the Executive branch in correctly implementing the VEOA, and assist in
creating a different corporate culture where the workforce does what is right
by the veteran, but also where the expectation is that the veteran will

6
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concentrate on his or her abilities, not their disabilities. The whole focus of
VEOA should be, and must be, to help veterans focus on and achieve the
highest degree of independence and autonomy possible.

H.R.2360 Career-Ready Student Veterans Aect introduced by
Representative Mark Takano (CA-41), this legislation would amend fitle
38, United States Code, to improve the approval of certain programs of
education  for purposes of educational  assistance provided by the
Departiment of Veterans Affairs.

VVA generally favors enactment of this legislation insofar as it really leads
to helping veterans acquire skills that can be of immediate us in securing a
decent job, We do point out that VBA revoked authority for a veterans'
Community Based Organization that has been in operation for 11 years to be
eligible to receive GI Bill monies, as had been the case over the more than
past two years. When pressed, VBA officials said that it did not matter that
this program over that period had a 90% job placement rate for course
graduates, VBA had to do what the VA Office of General Counsel said they
must do. VVA notes that this is the very same office of General Counsel
who has stood idly by while predatory institutions were stealing not only
billions of tax payer dollars, but were also stealing the future of the young
veterans who were being bilked and left with no credentials of any value nor
any marketable skills.

We have heard a great deal in past years about “transformation.” Unless that
transformation starts with the Office of General Counsel and its long term
career employees, all the rest will wind up being merely froth.

H.R.2361 Work-Study for Student Veterans Act introduced by
Representative Mark Takano (CA-41), this legislation would
Reauthorizes through June 30, 2020 (under current law. the authorization
expires as of June 30, 2013) certain qualifying work-study activities for
individuals receiving educational assistance through the Department of
Veterans Affairs.

“To amend title 38, United States Code, to make certain modifications and



85

Vietham Veterans of America House Committee on Veterans Affairs
Subcommittee On Economic Opportunity
June 2, 2015

improvements in the transfer of unused educational assistance benefits
under the Post 9/11 Educational Assistance Program of the Department of
Veterans Affairs, and for other purposes.’’

VVA strongly favors enactment of HR 2361. The VA work study program
not only helps student veterans with needed additional income, but, if
properly implemented, can assist in accomplishing many tasks in the
veterans’ community that are particularly suited for student veterans to
perform. We have in mind activities like tutoring, assisting with basic
communication skills, outreach to others in their cohort group, and the like.

Mr. Chairman, Ranking Member Takano, I thank you for this opportunity

for Vietnam Veterans of America (VVA) to share our thoughts regarding
this vital legislation being considered here today.

I will be happy to answer any questions you and your colleagues may have.
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VIETNAM VETERANS OF AMERICA
Funding Statement
June 2, 2015

The national organization Vietnam Veterans of America (VVA) is a
non-profit veterans' membership organization registered as a 501(c) (19)
with the Internal Revenue Service. VVA is also appropriately registered
with the Secretary of the Senate and the Clerk of the House of
Representatives in compliance with the Lobbying Disclosure Act of 1995.

VVA is not currently in receipt of any federal grant or contract, other
than the routine allocation of office space and associated resources in VA
Regional Offices for outreach and direct services through its Veterans
Benefits Program (Service Representatives). This is also true of the
previous two fiscal years.

For Further Information, Contact:
Executive Director for Policy and Government Affairs
Vietnam Veterans of America
(301) 585-4000, extension 127
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Richard F. Weidman

Richard F. “Rick” Weidman is Executive Director for Policy and
Government Affairs on the National Staff of Vietnam Veterans of America.
As such, he is the primary spokesperson for VVA in Washington. He served
as a 1-A-O Army Medical Corpsman during the Vietnam War, including
service with Company C, 23" Med, AMERICAL Division, located in I
Corps of Vietnam in 1969.

Mr. Weidman was part of the staff of VVA from 1979 to 1987, serving
variously as Membership Service Director, Agency Liaison, and Director of
Government Relations. He left VVA to serve in the Administration of
Governor Mario M, Cuomo as statewide director of veterans’ employment &
training (State Veterans Programs Administrator) for the New York State
Department of Labor.

He has served as Consultant on Legislative Atfairs to the National Coalition
for Homeless Veterans (NCHV), and served at various times on the VA
Readjustment Advisory Committee, the Secretary of Labor’s Advisory
Committee on Veterans Employment & Training, the President’s Committee
on Employment of Persons with Disabilities - Subcommittee on Disabled
Veterans, Advisory Committee on Veterans’ Entrepreneurship at the Small
Business Administration, and numerous other advocacy posts. He currently
serves as Chairman of the Task Force for Veterans’ Entrepreneurship, which
has become the principal collective voice for veteran and disabled veteran
small-business owners.

Mr. Weidman was an instructor and administrator at Johnson State
College (Vermont) in the 1970s, where he was also active in
community and veterans affairs. He attended Colgate University
(B.A., 1967), and did graduate study at the University of Vermont.

He is married and has four children.

10
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Good afternoon, Mr. Chairman, Ranking Member Takano, and other Members of
the Subcommittee. Thank you for the opportunity to be here today to discuss legislation
pertaining to the Department of Veterans Affairs’ (VA) programs, including the following:
H.R. 356, H.R. 1994, H.R. 2133, H.R. 2275, H.R. 2344, H.R. 2360, and H.R. 2361, as
well as a draft bill to make certain modifications and improvements in the transfer of
unused educational assistance benefits under VA's Post 9/11 Educational Assistance
Program. Another bill under discussion today would affect programs or laws
administered by the Department of Labor (DOL). Respectfully, we defer to that
Department’s views on H.R. 832, the “Veterans Employment and Training Service
Longitudinal Study Act of 2015,” a bill to direct the Secretary of Labor to enter into a
contract for the conduct of a longitudinal study of the job counseling, training, and

placement services for Veterans provided by the Secretary of Labor.
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Accompanying me this afternoon are Cathy Mitrano, Deputy Assistant Secretary
for Office of Resource Management, Human Resources and Administration and John

Brizzi, Deputy Assistant General Counsel, Office of General Counsel

H.R. 356

H.R. 356, the “Wounded Warrior Employment Improvement Act,” would require
the Secretary of Veterans Affairs to develop and publish an action plan for improving the
vocational rehabilitation services and assistance VA provides to Veterans. Section 2 of
the bill states that the unemployment rate for Veterans with service-connected
disabilities who served in the military after September 11, 2001, (Wounded Warriors) is
nearly 17.8 percent. The section also asserts that only 20 percent of Wounded Warriors
pursuing an education in 2013 chose to pursue vocational rehabilitation, while 54
percent chose to pursue educational assistance under chapter 33 of title 38, United
States Code, and forego counseling and other supports because of the educational
assistance program’s easier application process and greater freedom. Other findings
contained in the bill are that VA faces challenges with the Vocational Rehabilitation &
Employment (VR&E) program’s workload management, which affects the delivery and
quality of services to Veterans, and that the VR&E program should be the premier
program assisting Wounded Warriors to realize their economic goals.

Section 3 of H.R. 356 would require the action plan to include a comprehensive
analysis of, and recommendations and a proposed implementation plan for, remedying
workload management challenges at VA regional offices, including steps to reduce
counselor caseloads, as well as an implementation plan for encouraging more

Wounded Warriors to participate in a rehabilitation program under chapter 31 of title 38,
2
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United States Code. Section 3 would also require the plan to include an analysis of the
reasons for the low percentage of Wounded Warriors who choose chapter 31 services
and assistance compared to the higher percentage who choose chapter 33 educational
benefits, and an analysis of the barriers to enroliment in a chapter 31 program. In
addition, section 3 would require the plan to include a national staff training program for
VR&E counselors, with an emphasis on training on post-traumatic stress disorder
(PTSD) and traumatic brain injury (TBI).

While VA supports the effort to continue to improve and expand methods to
provide timely and comprehensive vocational rehabilitation services and assistance to
transitioning Servicemembers and Veterans, VA does not support this bill because VA
does not believe there is a need for a new action plan to improve the services and
assistance provided under chapter 31. VR&E Service’s business process re-
engineering initiative examined workload issues, training, roles, responsibilities, and
outreach from FY 2011 to FY 2014, and consequently streamlined workload
management strategies and developed a new staffing model, which informed the FY
2015 Resource Allocation Model. In addition, VA has a national training curriculum for
VR&E staff that covers a variety of topics related to job duties, and includes information
on working with individuals with PTSD and TBI, and other mental health issues. VR&E
Service partners with the Veterans Health Administration (VHA) on many specialized
trainings. VA also has an outreach campaign to increase awareness of and access to
chapter 31 services. VR&E is an integral part of the Transitional Assistance Program
(TAP) and vocational rehabilitation counselors (VRCs) are involved in supporting
transitioning Servicemembers participating in the Integrated Disability Evaluation

System (IDES). VRCs have been placed on military installations for early outreach and
3
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the delivery of vocational rehabilitation services to transitioning Servicemembers.
Because of these initiatives, training, and outreach programs, Servicemembers and
Veterans have the information necessary to make an informed choice on available VA
programs. In addition, there are fewer barriers to accessing rehabilitation services;
VR&E staff better understand the specialized needs of Wounded Warriors and are
therefore prepared to provide appropriate and timely rehabilitation services to meet
those needs.

VA is currently developing a number of new initiatives. First, VR&E is developing
new performance measures that will ensure the daily activities of employees who
provide direct services to Veterans are linked to program measures that define
successful outcomes. Second, VR&E is developing a new case management system,
which will streamline responsibilities, produce a paperless environment, and improve
data integrity. The funding included in the two-year IT budget cycle for the VR&E case
management system project for FY 2015 and FY 2016 is $9.72 million. Third, VR&E
has implemented TeleCounseling as an optional method of coordinating case
management and supportive services for Veterans participating in a chapter 31
program.

VA does not believe that comparing the services and assistance offered under
chapters 31 and 33 demonstrates that there are problems with the delivery and guality
of chapter 31 services and assistance. Because eligibility for chapter 31 services and
assistance is more restrictive than eligibility for chapter 33 assistance, fewer Veterans
are eligible for chapter 31 services, and therefore fewer Veterans necessarily have the

choice to pursue a chapter 31 program.
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VA cannot confirm that the unemployment rate for Wounded Warriors is nearly
17.8 percent. The most recent data from DOL on this specific population, "Employment
Situation of Veterans - 2014”", published on March 18, 2015, indicates the
unemployment rate for Veterans with a service-connected disability who have served
since September 11, 2001 is 9. 1percent.

VA estimates that it would cost $2 million to procure a contract to conduct a new
analysis and develop an action plan as outlined in this bill. There would be no

mandatory costs associated with enactment of this bill,

H.R. 1994

Section 2 of H.R. 1994 would give the Secretary of Veterans Affairs the same
authority for VA non-Senior Executive employees granted to him for VA Senior
Executives under 38 U.S.C. § 713. Under section 2, the Secretary could remove a VA
non-Senior Executive employee from the civil service or demote the employee, either
through a reduction in grade or annual rate of pay. If the individual being removed or
demoted is seeking corrective action from the Office of Special Counsel (OSC) the
Secretary could not take an action under this section without approval from OSC.
Individuals removed or demoted under section 2 could appeal that action to a Merit
Systems Protection Board administrative judge (AJ), who would be required to issue a
decision on the appeal within 45 days. Decisions issued by an AJ would be final and
not subject to further appeal.

Section 3 of this bill would require all new VA employees who are competitively

appointed or appointed to the Senior Executive Service at VA to serve a probationary
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period of at least 18 months. The probationary period could be extended past 18
months by the Secretary.

H.R. 1994 is the latest in a series of legislative proposals targeting VA employees
by providing extraordinary authority to sanction them, not available in other Federal
agencies. Last summer, section 707 of the Veterans Access, Choice, and
Accountability Act of 2014, added 38 U.S.C. § 713, establishing an expedited removal
authority that strictly limits VA Senior Executives’ post-termination appeal rights. While
that provision gave the Secretary additional flexibility in terms of holding VA Senior
Executives accountable for misconduct or poor performance, it constrained the
Secretary’s ability to retain gifted senior leaders by singling out VA Senior Executives
for disparate treatment from their peers at other agencies.

It is likely that H.R. 1994 would also result in unintended consequences for VA,
such as a loss of qualified and capable staff to other government agencies or the private
sector. Section 2 of this bill, which is based on 38 U.S.C. § 713, would apply to all VA
employees regardless of their grade or position. VA'’s workforce consists of a diverse
array of employees, including employees with advanced degrees in business, law, and
medicine. Many of these employees accept lower pay to serve at VA, and a large
number of these employees are Veterans. While VA's employees are motivated first
and foremost by a desire to serve Veterans, another motivation to accept lower pay
shared by many federal employees is the job security afforded by protections such as
appeal rights that attach at the end of a probationary period. Diminishing those appeal
rights or expanding the probationary period will reduce the motivation to pursue public

service at VA,
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Section 2 of the bill poses due process concerns, due to its failure to provide the
employee with a chance to be heard prior to losing the benefits of employment.

Section 3 of this bill would also adversely impact recruitment at VA, by extending
the probationary period for employees from what is usually 12 months to 18 months and
authorizing the Secretary of Veterans Affairs to extend the probationary period beyond
that time at his discretion. In general, the probationary period serves as a way of
examining whether an employee is suitable for his or her position. The 12-month cap of
probationary periods serves a dual role: it gives management a finite amount of time
within which to gauge an employee's performance, and it gives the employee a
reasonable period of time within which he or she would be made a permanent federal
employee. By expanding that time to 18 months and allowing the Secretary to extend
the probationary period past 18 months, section 3 of this bill may impact VA’s ability to
recruit employees. Like the diminishment of due process and appeal rights, the longer
probationary period simply makes VA less competitive for the candidates seeking job
security. In effect, H.R. 1984 would create a new class of employees in the
government, a “VA class.” These “VA class” employees could be removed or demoted
at the discretion of the Secretary, would receive fewer due process rights and
abbreviated MSPB appeal rights in actions taken under section 2 of the bill and would
serve longer probationary periods than their peers at other government agencies. This
will hinder VA efforts to make the "VA class” of employee the very finest employees to
serve our Veterans and ensure that they timely receive the benefits and care to which
they are entitled.

By singling out VA employees, the legislation would dishearten a workforce dedicated o

serving Veterans and hurt VA’s efforts to recruit and retain high performing employees.
7
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VA will continue to work with the Committee and VSO's on how the Secretary can best
hold employees accountable while preserving the ability to recruit and retain the highly

skilled workforce VA needs to best serve Veterans.

H.R. 2133

H.R. 2133, the “Servicemembers’ Choice in Transition Act,” would amend section
1144 of title 10, United States Code, concerning TAP, which provides employment and
job training assistance and related services for members of the Armed Forces being
separated from active duty, and for their spouses, to add a new subsection to require
the Secretaries of Defense and Homeland Security to permit a member of the Armed
Forces who is eligible for assistance to elect to receive additional training.

VA defers to the Department of Defense (DoD) and the Department of Homeland
Security (DHS) for views on the bill. There would be no mandatory or administrative

costs associated with enactment of this bill.

H.R. 2275

H.R. 2275, the “Jobs for Veterans Act of 2015,” would amend title 38, United
States Code, to establish in VA a new “Veterans Economic Opportunity and Transition
Administration.”

Section 2 of the bill would establish the “Veterans Economic Opportunity
Administration” to administer programs that provide assistance to Veterans and their
dependents and survivors related to economic opportunity, such as VA's VR&E,
Education, Loan Guaranty, Transition Assistance, and Homeless Veterans

Reintegration programs, and certain programs related to Veteran-owned small



96

businesses. The new Administration would be led by an Under Secretary for Veterans
Economic Opportunity, who would be directly responsible to the Secretary of Veterans
Affairs. Section 3 of the bill would make the new Under Secretary position subject to
appointment by the President with the advice and consent of the Senate.

While VA appreciates the Committee’s focus on improving employment services
for Veterans by consolidating various programs, we do not support this bill. The current
Veterans Benefits Administration (VBA) structure reflects the Under Secretary for
Benefits’ overall responsibility for Veterans benefit programs, including compensation,
pension, survivors’ benefits, VR&E, educational assistance, home loan guaranty, and
insurance. A separate Administration for economic opportunity programs would
negatively impact Veterans and would result in a redundancy of management support
services. VA understands that the Commitiee may have used both VA and DOL FY
2016 budget requests to develop the 22,118 FTE ceiling. If this is the case, then the
legislation does not provide for the additional staff required to support the administrative
and management functions for the new administration. This increase in staffing would
be at the expense of direct FTE associated with the delivery of benefits, which would
reduce support to Veterans. In 2011, the Office of Economic Opportunity (OEQ) was
established in VBA under the authority of the Under Secretary of Benefits to directly
oversee Education Service, VR&E Service, Loan Guaranty Service, and the Office of
Transition, Employment, and Economic Impact. We believe there is currently an
appropriate management structure in which there is internal collaboration among these
program offices to oversee Veteran programs related to economic opportunities. We
are concerned that dividing the benefit programs between two Administrations will result

in a redundancy of management support services and add an administrative burden.
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The Office of Small and Disadvantaged Business Utilization (OSDBU) reports
directly to the Secretary or Deputy Secretary. OSDBU’s mission is to advocate for the
maximum practicable participation of small, small-disadvantaged, Veteran-owned,
women-owned, and empowerment-zone businesses in contracts awarded by VA and in
subcontracts awarded by VA's prime contractors. This bill would move only OSDBU'’s
Center for Verification and Evaluation (CVE) program to the new Administration. CVE
administers the verification program required for Service-Disabled Veteran-Owned
Small Business and Veteran-Owned Small Business and maintains the vendor
information page database. VA is concerned that moving this major program from
OSDBU to a new Administration will resuit in a redundancy of efforts when dealing with
small and disadvantaged business activities.

VA is also concerned that there will be extensive issues related to human
resources and logistics with transitioning two principal staff positions that would be
transferred under section 2: Disabled Veterans' Qutreach Program Specialists and
Local Veterans Employment Representatives. DOL’s Veterans' Employment and
Training Service programs provide employment and training services to eligible
Veterans through State grant programs. Funds are allocated to State Workforce
Agencies that support the two principal staff positions. Maintaining the presence of
these positions in state-owned job centers while transferring DOL’s grant
authority/appropriation to VA would be problematic.

Section 4 of the bill would transfer all functions currently performed under
chapters 20, 41, 42, 43 by DOL to VA to be administered by the newly established

Veterans Economic Opportunity Administration. It would also require DOL and VA to

10
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enter into a memorandum of understanding to accomplish the transfer and to ensure
effective coordination and avoid duplication of activities.

Like DOL, VA does not support the transfer of these Veterans employment
programs and services from DOL to VA. VA has significant concerns regarding a
transfer, considering the current integration of these services throughout DOL'’s
nationwide network of employment services and VA'’s lack of existing infrastructure and
subject matter expertise to support the delivery of some of the functions that would be
transferred to VA.

Without more specific information on the number of employees authorized for the
new administration and an in-depth understanding of the DOL functions and operations
that would be transferred if this bill were enacted, VA is unable to provide a cost

estimate for the proposed new administration.

H.R. 2344

Section 2 of H.R. 2344 would amend section 3104(b) of title 38, United States
Code, to add a requirement that a course of education or training may be pursued as
part of a vocational rehabilitation program under chapter 31, United States Code, only if
it is approved for purposes of chapter 30 or 33 of title 38. The Secretary would have
discretion to waive this requirement, if determined appropriate. This requirement would
apply to Veterans who first begin a chapter 31 program of rehabilitation on or after the
date that is one year after the date of enactment.

VA does not oppose this section because it is essentially in line with current

practice. There would be no costs associated with enactment of this section.

"
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Section 3 of this bill would amend chapters 21 and 31 of title 38, United States
Code, so that housing modifications required under a rehabilitation program may be
provided under the Specially Adapted Housing program. VA supports the purpose of
section 3, as VA believes that it would help Veterans continue to achieve maximum
independence in daily living, increase Veterans' freedom of choice, and create
additional administrative efficiencies.

VA cannot support the section as drafted, however, because it is not clear
whether it would accomplish its purpose, and VA believes it would have unintended
consequences. For example, it is not clear how VA would coordinate the benefits.
Despite the section 3 bar against duplication of benefits, the provision could be
interpreted to allow housing modifications under either chapter 21 or chapter 31, or
both, depending on the Veteran's situation and preferences. Due to the structure of
chapter 21, section 3 would result in expanded eligibility for Veterans’ Mortgage Life
Insurance. It would also make the provision of housing modifications under
rehabilitation programs available outside the United States. VA would be pleased to
work with the Committee to address these and other technical concerns.

Without technical amendments to clarify the impacts of this section, VA cannot
estimate benefits costs.

Section 4 of this bill would amend section 3104 of title 38, United States Code, to
allow the Secretary to prioritize chapter 31 services based on need. The Secretary
would be required to consider disability ratings, the severity of employment handicaps,
qualification for a program of independent living, income, and other factors the

Secretary determines to be appropriate when evaluating need. The Secretary would

12
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also be required to submit a plan describing any changes in priority of chapter 31
services to Congress within 90 days of making any changes.

VA supports the intent behind this section; however, VA would need to develop a
study to determine how to prioritize the provision of chapter 31 services based on need,
because of the complexity of the matter. 1t would take VA approximately one year to
submit a plan to the Congress. VA currently has authority to provide vocational
rehabilitation services based on the rehabilitation needs of individuals and believes
services should continue to be provided in that manner. Additionally, under section
3120 of titie 38, United States Code, VA is required to provide independent living
programs first to Veterans for whom the reasonable feasibility of achieving a vocational
goal is preciuded solely as a result of a service-connected disability. Income is nota
factor currently used to determine vocational rehabilitation services fo be provided to
Veterans that qualify based on service-connected disability and the existence of an
employment handicap. VA would need to identify policy and procedures to implement
this additional criterion,

There would be no costs associated with enactment of this section.

Section 5 of this bill would require VA to reduce redundancy and inefficiencies in
the use of information technology to process claims for chapter 31 rehabilitation
programs by ensuring that all payments for and on behalf of Veterans participating in a
chapter 31 rehabilitation program are only processed and paid out of one corporate
information technology system, and by enhancing the information technology system
supporting Veterans participating in a chapter 31 rehabilitation program to support more
accurate accounting of services and outcomes. This section would authorize

appropriations of $10 million for FY 2016 to carry out the section. it would also require
13
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the Secretary to submit a report to Congress not later than 180 days after the date of
enactment on the changes made.

VA supports the intent behind this section. VA’s Office of Information and
Technology is currently working to begin development of a new case management
system for VR&E Service. The funding included in the two-year IT budget cycle for the
VR&E case management system project for FY 2015 and FY 2016 is $9.72 million.

VA plans to move all subsistence allowance award payments for chapter 31 off of the
Benefits Delivery Network and into the Subsistence Allowance Module, with payment
through the Finance and Accounting System, by August 2015. This move will allow
VR&E Service to monitor the improvement in payment timeliness, the level of
administrative burden on staff, and the fiscal accuracy and integrity of completed
claims. The scope of the current VR&E Case Management System (CMS) contract
does not include full integration to existing financial payment systems — including
contracts, vendor, and school payments. Subject to the availability of appropriations to
support this authorization of funds, this section would allow VA to build upon the VR&E

CMS by developing a single user interface for all chapter 31 payments.

H.R. 2360
H.R. 2360, the “Career-Ready Student Veterans Act,” would amend title 38,
United States Code, to improve the approval of certain VA programs of education for
purposes of educational assistance.
This bill would amend 38 U.S.C. § 3676(c), pertaining {o the approval of non-
accredited courses, by adding new requirements to the criteria that must be met for

State approving agencies to approve institutions’ written applications for approval of
14
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non-accredited courses. First, in the case of a program designed to prepare an

individual for licensure or certification in a State, the program would need to meet any

instructional curriculum ficensure or certification requirements of that State. Second, in

the case of a program designed to prepare an individual for employment pursuant to

standards developed by a board or agency of a State in an occupation that would

require approval or licensure, the program would need to be approved or licensed by

such board or agency of the State.

H.R. 2360 also would add subsection (f) to section 3676 to permit VA to waive

the aforementioned requirements in the case of a program of education offered by an

educational institution if VA determined:

The educational institution was accredited by an agency or association
recognized by the Department of Education;

The program did not meet the requirements at any time during the two-
year period preceding the date of the waiver;

The waiver furthers the purposes of the educational assistance programs
administered by VA or would further the education interests of individuals
eligible for assistance under such programs;

The educational institution does not provide any commission, bonus, or
other incentive payment based directly or indirectly on success in securing
enrollments or financial aid to any persons or entities engaged in any
student recruiting or admission activities or in making decisions regarding
the award of student financial assistance, except for the recruitment of
foreign students residing in foreign countries who are not eligible to

receive Federal student assistance.
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H.R. 2360 would also amend 38 U.S.C. § 3675, pertaining to the approval of
accredited courses at for-profit educational institutions, to include the new requirements
in section 3676(c), above, as part of the approval conditions for accredited courses
offered by private for-profit institutions.

VA supports the intent behind H.R. 2360. However, we do not support the bill as
currently drafted for a number of reasons.

If enacted, H.R. 2360 would ensure that non-accredited courses pursued by Gl
Bill beneficiaries meet all of the State requirements for licensure or certification in a
given occupation or career field and would be approved by the State board or agency
that developed the standards. VA does not oppose the concept of additional criteria for
the approval of non-accredited courses. However, we note that, as written, the bill
would not allow the Secretary to waive the requirement for non-accredited courses, as
the institution must be accredited in order to meet the criteria for a waiver. VA is
unclear as to the reason why an accreditation requirement is being inserted in the
approval criteria for non-accredited programs. In general, an institution’s accreditation
applies to all of the courses offered by the institution, and accredited courses have
different approval requirements.

Additionally, H.R. 2360 would ensure that accredited courses at private, for-profit
institutions meet all State requirements for certification and licensure. VA supports
efforts to ensure that Veterans and other Gl Bill beneficiaries are well-trained and
adequately equipped to obtain employment and achieve economic success. However,
we note that the proposed licensure and certification requirements would not be applied

to similar programs at public and private, not-for-profit institutions. Consequently, the
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bill does not ensure that all Veterans and beneficiaries would receive all of the training
required for licensure or certification in their chosen occupational fields.

VA estimates that there would be no additional discretionary cost requirements
associated with the enactment of H.R. 2360. Mandatory costs associated with this bill

are still under consideration.

H.R. 2361

H.R. 2361, the “Work-Study for Student Veterans Act,” would amend section
3485(a)(4) of title 38, United States Code, extending for five years (through June 30,
2020) VA’s authority to provide work-study allowances for certain already-specified
activities. Under current law, the authority expired on June 30, 2013.

Public Law 107-103, the “Veterans Education and Benefits Expansion Act of
2001,” established a five-year pilot program under section 3485(a)(4) of title 38 that
expanded qualifying work-study activities to include outreach programs with State
Approving Agencies, an activity relating to the administration of a National Cemetery or
a State Veterans’ Cemetery, and assisting with the provision of care to Veterans in
State homes. Subseguent public laws extended the period of the pilot program and,
most recently, section 101 of Public Law 111-275, the “Veterans' Benefits Act of 2010,”
extended the sunset date from June 30, 2010 to June 30, 2013. Prior to the expiration
of this legislation, there were approximately 300 individuals who participated in the
work-study program under these activities.

VA does not oppose legislation that would extend the current expiration date of
the work-study provisions to June 30, 2020, subject fo the identification of appropriate

offsets. VA does not have the benefit costs associated with this proposal at thistime.
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Draft Legislation Concerning Transfer of Chapter 33 Benefits

This draft legislation would make certain modifications and improvements in the
transfer of unused educational assistance benefits under the Post- 9/11 Educational
Assistance Program (chapter 33 of title 38, United States Code). Specifically,
section 1(a) of the legislation would amend 38 U.S.C. § 3319(b)(1) to allow members of
the uniformed services to transfer unused education benefits to a family member after
the Servicemember has completed 10 years of service and agrees to serve for 2 more
years. The current provision requires 6 years of service and an agreement to serve for
4 more years. Although dependent children are not eligible to receive transferred
benefits until the Servicemember has completed a minimum of 10 years in the Armed
Forces, spouses can currently begin using transferred benefits once the
Servicemember has completed 6 years of service.

{n addition, section 1(b) of the proposed legislation would amend 38 U.S.C.
§ 3319(n)(3) to change the rate of payment for dependents who receive transferred
entitlement under chapter 33. The monthly amount of the basic allowance for housing
stipend payable to a spouse or a child who receives the transferred education benefit
would be payable in an amount equal to 50 percent of the amount of such stipend that
would otherwise be payable to the transferor under chapter 33, and that is currently
payable to the transferee.

Finally, section 1(c) of the draft legislation would change the term “armed forces’
to “Armed Forces” each place it appears in 38 U.S.C. § 3319.

Since transferability is a Department of Defense (DOD) benefit that aids in

retention, VA defers to DOD regarding these provisions.
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VA estimates that there would be no additional discretionary costs associated
with the enactment of this legislation. Mandatory costs, administrative costs, and IT
costs are still under consideration.

Mr. Chairman, this concludes my statement. Thank you for the opportunity to
appear before you today. | would be pleased to respond to questions you or the other

Members of the Subcommittee may have.
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Introduction

Good afternoon, Chairman Wenstrup, Ranking Member Takano, and distinguished Members of
the Subcommittee. Thank vou for the opportunity to participate in today’s hearing. As Acting
Assistant Secretary at the Veterans’ Employment and Training Service (VETS) at the
Department of Labor (DOL or Department), I appreciate the opportunity to discuss the
Department’s views on pending legislation and proposals impacting veterans.

While this hearing is focused on several bills under consideration by the Subcommittee, T will
limit my remarks to the proposed legislation that has a direct impact on the programs
administered by DOL, specifically H.R. 832, “Veterans Employment and Training Service
Longitudinal Study Act of 2015, H.R. 2275, “Jobs for Veterans Act of 2015,” and H.R. 2133,
“Servicemembers’ Choice in Transition Act.”

The Department is the Federal government’s leader on training and employment services. It has
the expertise and a nationwide network to best provide skills training and employment
opportunities for anyone who needs them, including veterans. In addition, DOL is well
positioned to cater to the specific employment and training needs of our Reserve Component
forces that make up 51% of the total force, particularly those Reserve members who have not
deployed to a combat zone and therefore do not qualify as a “veteran” and are ineligible for
veterans’ services. Reservists also maintain parallel careers throughout their military service,
and require continuous career support in geographically dispersed areas, which DOL can
provide. The Administration strongly believes that the Department’s integrated network and
programs are best suited to positive employment outcomes for the men and women who serve
our country.

H.R. 832 — “Veterans Emplovyment and Training Service Longitudinal Study Act of 2015”7

H.R. 832, the “Veterans Employment and Training Service Longitudinal Study Act of 2015,”
would direct the Secretary to enter into a contract with a non-government entity to conduct a
statistically valid longitudinal study of veterans and the job counseling, training, and placement
services for veterans provided by the Department.

Page 1 of 9



108

The Department supports the enactment of this bill and looks forward to conducting the type of
longitudinal study called for in the legislation. We welcome the opportunity to have a survey to
better understand the impact of our services on the employment outcomes of veterans. The bill
calls for a survey of the following groups: (1) veterans who received intensive services through
the Department’s programs; (2) veterans who received services but did not get an intensive

service; and (3) veterans who did not seek or receive services from the Department’s programs.

The Department believes that this type of study could offer a tremendous opportunity to learn
about the impact of the Department’s services for veterans. Studying the three groups of
veterans over time, the Department could provide more complete data on the long-term outcomes
of veterans who receive services from the Department and the key factors influencing those
outcomes. In addition, the study would allow the Department to examine trends in program
satisfaction and long-term employment and standard of living outcomes. The results would
allow better tailored services to assist veterans with their immediate and long-term employment
needs. The estimated cost of the study is $10 million. The Department does have some concerns
over levels of access with the third cohort above, and is happy to provide technical assistance on
this bill to help maximize the value this study could provide to both the Department and
Congress.

Further, to enable delivery of meaningful results, the Department requests access to the National
Directory of New Hires (see Section 453A(h) of the Social Security Act, 42 U.S.C. 653) for the
purposes of this study. At this time, DOL does not have authority to readily access earnings data
nationally, which would be essential to conducting a meaningful and effective evaluation of
outcomes outlined in the bill, such as employment status and income. Without such access, the
process of obtaining earnings data involves timely and costly negotiation with States and
generates significant delays in studies.

H.R. 2275 — “Jobs for Veterans Act of 2015”

H.R. 2273, the “Jobs for Veterans Act of 2015, seeks to establish under title 38 of the U.S. Code
the “Veterans Economic Opportunity and Transition Administration,” within the Department of
Veterans Affairs (VA), with the primary function of administering the programs of the
Department which provide assistance related to economic opportunity of veterans and their
dependents and survivors. It also seeks to transfer the DOL’s veterans’ programs to VA,
beginning October 1, 2016.

The Administration does not support moving the Veterans’ Employment and Training Service or
its programs to VA. The veterans’ employment services DOL provides are well integrated into
the public workforce system that is overseen and funded by DOL; shifting these services to VA
would weaken this connection. The Department works with our partners at other agencies to
meet the employment and training needs of veterans and help them successfully transition into
the civilian workforce, on behalf of over one million veterans each year.
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As described below, VETS” mission is focused on four key program areas: (1) preparing
veterans for meaningful careers; (2) providing them with employment resources and expertise;
(3) protecting their employment rights; and, (4) promoting the employment of veterans and
related training opportunities to employers across the country. VETS is able to accomplish its
mission by working closely with other parts of the Department--including the Employment and
Training Administration (ETA), which administers numerous core employment and training
State formula programs. Together, these DOL programs provide a unified and complementary
approach to serving and protecting the reemployment rights of veterans, and have operated
together within the States for decades.

VETS also has strong, established relationships with our Federal partners like DoD and VA;
State and local governments; private sector employers and trade associations; institutions of
higher learning; non-profit organizations; and Veteran Service Organizations to establish and
develop a network that enables service members, veterans, and families to successfully integrate
into their communities. This focus on coordination is reflected in our Directors for Veterans’
Employment and Training (DVET) standards of performance, which specify that each DVET
must coordinate with state Departments of Labor and Veterans Affairs. As discussed later, the
Workforce Innovation and Opportunity Act (WIOA) supports even greater inter-agency
coordination. This legislation would undercut, not improve, the coordination that exists today.
The public workforce system is designed to be a decentralized network of strong partnerships at
the Federal, state, local, and regional levels. Extracting VETS from the Department will make
these interactions more expensive and less efficient.

The movement of veterans’ employment programs and services from DOL to the VA would
generate inefficiencies by removing existing employment programs and services for veterans
from the national employment services network that already exists for all America’s job seekers
and workers. As the Federal government’s leader on veteran employment, VETS ensures that
the full resources of the Department are readily available for veterans and service members
seeking to transition into the civilian labor force. We believe that moving VETS to another
agency will diminish the synergy gained through alignment of these programs with other
Department of Labor employment and training programs, as well as those that protect the rights
of service members, veterans, and their families.

Transition GPS and the DOL Employment Workshop (DOL EW)

VETS provides its three-day DOL Employment Workshop as part of the mandatory “Transition
GPS” curriculum to prepare service members to seek civilian employment. Since its inception,
DOL has provided training and services to over 2.6 million separating or retiring service
members and their spouses. Funded at $14 miilion in FY 2015, DOL conducted more than 6,600
EWs for over 207,000 participants at 206 military installations worldwide. Since the EW’s
redesign in 2013, it has been highly rated by its participants and received strong levels of support
from members of the Veterans Service Organizations: 89 percent of over 11,000 service
members who participated in a survey about the DOL EW in the fourth quarter of FY 2014
reported that it enhanced their confidence in transition planning. The American Legion, which
testified before this Subcommittee earlier this year, “was highly impressed both by the amount
and the quality of information that was conveyed....by instructors who were contracted by the
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Department of Labor.” The data suggest that the Department’s revised EW meets the high
expectations of its audience, and an independent study is evaluating the effectiveness of the new
curriculum.

Jobs for Veterans’ State Grant (JVSG) and AJC Services for Veterans

The Department provided employment and training services in Program Year (PY) 2013 to well
over 1,1 million veterans through DOL’s programs at nearly 2,500 American Job Centers (AIC)
throughout the country. VETS’ programs (Jobs for Veterans State Grant (JVSG), and Homeless
Veterans Reintegration Program (HVRP)) are specifically designed to provide services to
veterans who have significant barriers to employment.

DOL awards JVSG as a formula grant to each state and territory to support two types of staff
positions in the AJC network: Disabled Veterans” Outreach Program (DVOP) specialists and
Local Veterans® Employment Representatives (LVER). Funded at $175 million, the JVSG
program provided intensive employment services to over 330,000 veterans, and other eligible
persons. As shown in Table 1, average six-month earnings, employment entry, and retention for
all veterans served by the combined services in key states delivered through the AJCs improved
from PY 2012 to PY 2013.

Table 1. Common Measure Results, PYs 2012-2013, Combined Qutcomes of Wagner-
Peyvser Empl t Servi d Jobs for Vet State Grants*

Percent of Veterans employed in the first quarter after exit
(Entered Employment Rate (EER))
Percent of Veterans employed in the first guarter after exit still
employed in 2nd & 3rd quarters after exit (Employment Retention 79.6% 81.0%
Rate (ERR))
Average six month earnings of Veterans in the second and third $16.870 $17.243
quarter after exit (Average Earnings (AE)) i T
*Tablel: As reported in the Labor Exchange Reporting Systern, ETA-9002D and forms 9132 for the states of Texas,
Utah and Pennsylvania,

50.2% 52.9%

Homeless Veterans Reintegration Program (HVRP)

While homelessness among veterans has declined, much work remains to be done. For the PY
2013 award cycle, Congress appropriated approximately $38.1 million to DOL for HVRP.
Funds were awarded to 147 grantees. These included awards for two targeted programs
designed to address the employment barriers of specific veteran populations, as follows:

- under the HVRP Homeless Female Veterans and Veterans With Families (HFVVWF)
program, 22 grants, in 16 States and the District of Columbia, totaling over $4.96 million,
were awarded; and

- to support the Incarcerated Veterans Transition Program (IVTP) for 1 quarter of
performance and 3 quarters of retention services, 14 grants, in 13 States, totaling
$824,630, were awarded for one quarter of performance and three quarters of retention
services.
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Table 2 provides performance information from the HVRP program for the previous two
program years. From PY 12 to PY 13, fewer participants were enrolled in the program and the
average cost per placement dipped slightly for standard HVRP participants. The participant
decline is linked to the decreasing numbers of homeless veterans nationwide. With fewer to
serve, the remaining homeless veteran population consists of the chronically homeless or those
with the most significant barriers to employment. Nonetheless, VETS was able to provide the
appropriate levels of support to prepare these veterans for employment with only minor cost
increases.

Table 2. HVRP Participant Statistics, PY 2012 and PY 2013
e Pairti‘éipaﬁ‘ts7 e

$3,003 | $11.22 | $11.51

1,213 | $2,424 | $2,585 | $3.656 | $4,869 | $12.24 | $12.32

275 $2,546 | $2,709 | $4,014 | 84,656 | $10.69 | $10.81

*In PY 2013, I‘VTP grantees performed for only one quarter (July 1, 2013-September 30, 2014), due to availability of
funding.

Uniformed Services Employment and Reemployment Rights Act (USERRA)

The Department protects veterans’ employment and reemployment rights by enforcing USERRA
(38 U.S. Code 4301-4335). The Act prohibits discrimination in employment based on prior
service in the uniformed services, an individual’s current service in the uniformed services, or
intent to join the uniformed services. USERRA also provides reemployment rights with the pre-
service employer following qualifying service in the uniformed services. VETS receives and
investigates, as well as resolves, claims arising under USERRA, VETS also provides its
USERRA Annual Report to Congress each year, which includes more detailed information
regarding program and enforcement outcomes. In FY 2014, VETS and the Office of Special
Counsel (OSC) concluded a three-year demonstration project (from August 2011 to August
2014) to assess each agency’s performance in reviewing and resolving Federal-sector USERRA
cases. The Government Accountability Office (GAO) evaluated the agencies’ performances
using metrics, including case outcomes, customer satisfaction, timeliness, cost, and capacity. As
reflected in GAQ’s final report, GAO-15-77, released on November 25, 2014, VETS scored
higher than OSC in each measured category.
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The Workforce Innovation and Opportunity Act (WIOA) JVSG Refocusing

There are two significant changes currently underway in the public workforce system as it affects
education, training, and employment services for veterans and their families. President Obama
signed the Workforce Innovation and Opportunity Act (WIOA) into law on July 22, 2014 -- the
first legislative reform of the public workforce system in over 15 years. This transformational
legislation, which Congress passed by a wide bipartisan majority, reaffirmed the role of the AJC
system, a cornerstone of the public workforce system, and brought together and enhanced several
key employment, education and training programs. WIOA modernized the public workforce
system to help job seekers and workers access the services they need to success in the labor
market and match employers with the skilled workers they need to compete in the global
economy.

Congress established an extremely aggressive schedule for implementing WIOA, which
generally goes into effect in July 2015. WIOA implementation will affect nearly every aspect of
the public workforce system, and a successful outcome will require significant attention at the
State, local, regional, and Federal levels. Implementing WIOA, along with the Administration’s
other job-driven training reforms, will strengthen the network of nearly 2,500 AJCs, provide
greater accountability and transparency for consumers, and establish an effective blend of job
training and postsecondary education known as career pathways that can help veterans advance
in their careers while earning industry-recognized credentials. VETS continues to work closely
with ETA to help states and local workforce areas implement WIOA. During PY 2016, states
and local areas will implement performance management systems to collect the outcome metrics
defined in WIOA and other data on services provided to veterans served through AJCs, These
dramatic changes to the public workforce system make uprooting VETS and its programs by
October 2016 particularly ill-timed.

In addition, consistent with the VOW to Hire Heroes Act of 2011, the Department released a
JVSG refocusing strategy in April 2014, updated in February 2015, which refines and clarifies
the roles of DVOP and LVER staff. These changes are intended to improve workforce
programs’ service delivery strategies for veterans and eligible spouses, meet anticipated demand
for services from an increase in transitioning service members, and ensure that JVSG-funded
state staff members are performing their functions consistent with Congressional intent. As part
of the implementation plan for this refocusing strategy, VETS and ETA issued joint guidance
documents and conducted extensive technical assistance for state JVSG and AJC staff members.
Audits for compliance with these requirements began this year.

Both WIOA and JVSG refocusing are significant programmatic changes that require the time
and attention of state and local workforce staff for their successful implementation. We are
concerned that having the organizational realignment proposed in this legislation occurring at the
same time that significant additional changes to both the JVSG program and the workforce
system are underway would be disruptive and counterproductive.

The Department also notes that this proposed legislation may be seen to conflict with the WIOA

provisions which provide States the opportunity to develop and submit to the Secretary of Labor
a single Combined Plan and to build performance management systems that make available
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performance information on WIOA programs for job scckers and the public, including data on
training providers® performance outcomes. DOL is planning to align as appropriate other DOL-
administered program performance goals, including JVSG, with WIOA performance indicators.

Modernization of the public workforce system under WIOA and making it more job-driven,
combined with JVSG refocusing, ultimately will deliver higher quality employment services for
veterans and betier connect employers to veterans seeking new or next jobs. The proposed move
of VETS and its programs to VA would make transition more complex and unnecessarily
complicated, and it could have the unintended consequence of adversely affecting employment
services for veterans.

Data Reporting Systems

WIOA requires a new data reporting structure. The AJC is the cornerstone of the Nation’s
workforce investment system and is administered by the Department, which not only has the
mission focus but the necessary infrastructure in place to meet current and expected demand for
employment-related services, including training. VETS” services and other veterans’ programs
within the Department are fully integrated with other DOL employment and enforcement
programs in order to serve veterans with a broad array of coordinated services, Currently,
reporting requirements under title 38, U.S. Code, chapter 41 are met through the State Workforce
Agencies which are funded by DOL’s Employment and Training Administration. The reporting
system for veterans’ employment outcomes is part of the Department’s reporting regime for the
workforce system. Any requirements to adjust or change collection of Veterans® data would
require extensive coordination between two Departments, as opposed to two agencies within a
single Department. Further, requiring VA systems to integrate with the new labor reporting
system is likely to generate tens of millions of dollars in additional costs.

Military-Civilian Integration

The Department believes that reintegration is most successful when it assists veterans to bridge
the civil-military divide in the workforce. In fact, recent studies report that relegating veterans to
a veterans-only service can perpetuate stigmas and myths further. As stated in the Volunteers of
America’s 2015 report titled, Exploring the Economic and Employment Challenges Fucing U.S.
Veterans, veteran clients described their inability to relate to civilians, discomfort around
civilians, and difficulty adapting to civilian employment culture as significant obstacles to their
effective transition to civilian employment. Our interactions with veterans and transitioning
service members reinforce these observations.

Additionally, RAND recently released its report, Veteran Employment: Lessons from the 100,000
Jobs Mission. In this report, RAND notes that, “the transition from uniformed service member
to veteran employee involved challenges for individuals and for employers. Perhaps the most
significant challenge is the ability of both veterans and employers to match military skills to
civilian job requirements.” As the report details, veterans and employers made statements in
reference to how difficult it can be to connect with one another. As one participant stated, “It’s
really just a lot of noise in the veterans” employment landscape, with so many different job
boards and veteran employment sites that it’s confusing for the employer and the veteran.” DOL

Page 7 of 9
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has been providing employment and training services for all Americans for over 100 years and
the AJC network is best suited to meet the needs of both veterans and employers. AJCs have
business services teams that often include LVERS who work with employers to help them recruit
and hire talented individuals and veterans. Also, AJCs are well positioned to provide individuals
who are seeking employment with referrals to employment opportunities in their area through
the National Labor Exchange.

Veterans can best be supported through their transition to meaningful civilian employment by
being fully integrated into the civilian support structure, as represented by the integration of the
JVSG and HVRP grant programs within the delivery of employment services provided by the
national network of AJCs and managed by DOL.

H.R. 2133 — “Servicemembers’ Choice in Transition Act”

H.R. 2133, the “Servicemembers’ Choice in Transition Act,” would amend section 1144 of title
10 of the U.S. Code, by adding the new subsection titled, Additional Training Opportunities.
Under this subsection, the Secretaries of Defense and Homeland Security must permit a member
of the armed forces eligible for assistance under the program to elect to receive additional
training in any of the following subjects:

(A) Preparation for higher education or training,

(B) Preparation for career or technical training,

(C) Preparation for entrepreneurship, and

(D) Other training options determined by the Secretary of Defense and the Secretary of

Homeland Security.
Additionally, the proposed bill would require the Secretaries of Defense and Homeland Security
ensure that a member of the armed forces who elects to receive additional training is able to do
s0.

The Department believes that service members and their spouses should be provided every
opportunity to better prepare them for the civilian workforce through every available means
possible. Additional employment and educational training opportunities can only enhance their
chances of success by increasing their employability. If enacted, the costs to facilitate the
expected increase in service member participation in the aforementioned curriculum would be
negligible for the Department, since DOL does not deliver these pieces of the Transition GPS
curriculum. However, the Department defers to the Departments of Defense and Homeland
Security to provide remarks on this legislation.

Conclusion

DOL’s focus on employment is part of our core mission and competency. Creating opportunities
for our veterans to thrive in the civilian economy through meaningful employment is a priority
for DOL leaders and for every agency within the Department, and we work closely with our
partners at the Departments of Veterans Affairs and Defense to do so. DOL’s connection with
Governor-appointed State workforce boards and State workforce agencies, and local workforce
boards that oversee the nearly 2,500 AJCs across the nation facilitates veterans’ employment
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with large national employers, as well as those small and medium-sized businesses that do most
of the hiring. DOL’s long-established relationship with State Workforce Agencies is a
partnership that delivers proven and positive results. The Administration wants to ensure that we
build on these established relationships and the improvements called for in WIOA to modernize
the public workforce system and AJCs to better help our transitioning service members and
veterans obtain family-sustaining jobs. For this reason, the Administration has strong concerns
about any legislation that would undermine its progress or ability to help veterans and
transitioning service members achieve positive employment outcomes.

VETS recently submitted its annual report to Congress for FY 2014, VETS welcomes the
opportunity to discuss the contents of its report with members of this Subcommittee. The
Department looks forward to working with the Subcommittee to ensure that our transitioning
service membets and veterans, and their families, have the resources and training they need to
successfully transition to the civilian workforce. Chairman Wenstrup, Ranking Member Takano,
distinguished Members of the Subcommittee, this concludes my written statement. Thank you
for the opportunity to be a part of this hearing. I welcome any questions you may have.
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Chairman Wenstrup, Ranking Member Takano, and Members of the Subcommittee, | am
pleased to appear before you today to discuss and share the Department of Defense’s views
relating to several pieces of proposed legislation. I will focus my comments only on those
proposals that will affect the Department of Defense (DoD). [ will generally defer to the
Department of Veterans Affairs (VA) to provide responses on those proposals that we perceive
do not have significant DoD impacts. My testimony will address H.R. 2133, Section 4 of H.R.
2275, and the draft bill, “Modification and Improvement of Transfer of Unused Education
Benefits to Family Members Under Department of Veterans Affairs Post-9/11 Educational

Assistance Program.”

H.R. 2133, “Servicemembers’ Choice in Transition Act”

This proposed bill would permit members of the Armed Forces eligible for assistance
under section 1144 of title 10, United States Code (employment assistance, job training
assistance and other transitional services), who elect to receive additional training in preparation
for higher education or training, preparation for career or technical training, preparation for
entrepreneurship, or any other training options determined by the Secretary of Defense, to
receive the additional training in subjects available.

While the Department appreciates the intent of this bill, we do not believe it is
necessary. The current Transition GPS (Goals, Plans, Success) curriculum offers three separate
tracks in addition to our Transition GPS Core curriculum. The tracks consist of the “Accessing
Higher Education™ Track, the “Career Technical Training™ Track, and the “Entrepreneurship”

Track, all designed to assist Servicemembers to meet Career Readiness Standards (CRS). These
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additional tracks are offered at 206 military sites worldwide; further legislation to permit

Servicemembers to receive this training would be duplicative.

H.R. 2275, “Jobs for Veterans Act of 2015”

H.R. 2275, “Jobs for Veterans Act of 20157 section 4, “Transfer of Department of Labor
Veterans Programs to Department of Veterans Affairs." This section would transfer key veteran
employment-related functions, currently residing in the Department of Labor (DOL), to VA.

Veterans strengthen our nation's workforce. They enter the job market with essential
skills learned and honed in the military; they help American businesses stay competitive in the
global marketplace, and they even create their own small businesses to compete in this
marketplace.

Since 1981, the responsibility of providing our veterans, Servicemembers, and their
spouses with employment resources and expertise, employment rights protection, and
employment opportunities to help them strengthen our nation's workforce has rested with the
Department of Labor's Veterans Employment and Training Service (DOL VETS). Although the
DoD has always worked closely with DOL VETS, since the passage of the VOW To Hire
Heroes Act of 2011 and the redesign of the Transition Assistance Program, the Department has
gained an even greater appreciation for the value that the DOL provides our Servicemembers.

In this digital age, there are ever-changing mechanics involved in exploring career
interests, searching the labor market, building resumes, preparing for interviews, and ultimately
securing a job offer. DOL’s familiarity with the modern labor market and its connection to state
labor offices, make it the single best organization in our federal government to provide labor-

related services, not only to our Servicemembers, but to all American citizens.
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The success of the Transition Assistance Program's DOL Employment Workshop
(DOLEW) further proves its value. The latest feedback data shows that, on average, 91 percent
of transitioning Servicemembers who participate in the Employment workshop said the training
enhanced their confidence in transition planning, 93 percent said they will use what they learned,
and 96 percent said the facilitators were knowledgeable about the material.

Embedded in the DOLEW and throughout the Transition GPS curriculum, are direct
connections to DOL’s American Job Centers (AJCs). This deliberate bridging between DoD and
DOL facilitates early access for our Transitioning Servicemembers and their spouses to the entire
swath of employment and training services provided at AJCs, not only those targeted for
Veterans but for all services available to every citizen. Employment is core to a successful
transition and segregating Veteran services from the employment services provided to the rest of
the nation is inefficient and puts Veteran reintegration into civilian life at risk.

Since the revised workshop began in 2012, the outlook for Servicemembers transitioning
to the civilian workforce has brightened every year. This is good news, but we must look to the
future. DoD and DOL have joined hands to build a renewed focus on apprenticeships for the
talent pipeline flowing through the Armed Forces. Congress provided DoD with the Skillbridge
authority and we are working hand-in-glove with DOL to enable installation commanders to
capitalize on growing opportunities for training and apprenticeships. We are encouraging
communities to shape new grants available from DOL to re-tool their state workforces and tap
into the talent pool of transitioning Servicemembers at local installations as a highly trainable
asset. We would hope that our close work with DOL can continue without diversion as it
harbors tremendous potential. To best ensure continued progress in this vein, as well as discover
innovative ways to build what Secretary Ashton Carter has called the Force of the Future, DoD

strongly believes that the mission and functions of job counseling, training and placement
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services, as well as the administration of employment and employment rights of our Veterans,
should remain with the DOL. It is the best way to ensure that those who served continue to

strengthen our nation's workforce.

Draft bill entitled, “To amend title 38, United States Code, to make certain
modifications and improvements in the transfer of unused educational assistance benefits
under the Post 9/11 Educational Assistance Program of the Department of Veterans
Affairs, and for other purposes.”

The Department of Defense (DoD) appreciates the opportunity to discuss potential
modifications and improvements to the Post-9/11 Educational Assistance Program of VA, as
proposed in this draft legislation. This draft bill appears to mirror several of the education
proposals from the Military Compensation and Retirement Modernization Commission Final
Report (January 29, 2015). In response to that Report, DoD deferred comment until we have
more data on the impacts of transferability of educational benefits on retention. Similarly, as the
Department stated May 13, 20135, in testimony to the Senate Committee on Veterans Affairs,
without data enabling the Department to understand the potential effects on retention, the
Department--and the Joint Chiefs are particularly concerned on this point--cannot support a bill
that changes the Post-9/11 G.1. Bill housing stipend for dependents, or the proposed language to
increase the eligibility requirements for transferring Post-9/11 G.I. Bill benefits.

To this end, the Department has sponsored a study with RAND National Defense
Research Institute to review education benefits for Servicemembers, including the Post-9/11 G.L
Bill and its impacts on retention {with a focus on impacts of transferability). We anticipate the

study to be completed in the summer of 2016, allowing the Department to evaluate the potential
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effects of altering eligibility requirements for, or the transfer of, G.1. Bill benefits, as well as the
reduction of the housing stipend for dependents.

Because the impacts of proposed reductions to benefits on retention are still unknown,
and a study is still in progress, we would like to defer comment until the study is complete.

Further, regardless of the outcomes of the study, the Department strongly believes that
those Servicemembers who have already committed to additional service obligations should be
“grandfathered” and that their dependents should not be subject to any reduction in
transferability that may be imposed by future legislation.

The Department defers to VA regarding any costs of this bill.

Mr. Chairman this concludes my statement. I thank you and the members of this
Subcommittee for your outstanding and continuing support for the men and women who proudly
wear the uniform in defense of our great Nation. They are most deserving of our best efforts to
make them career-ready and to enable them to achieve their aspirations. The Department and |
look forward to working closely with you to strengthen the All-Volunteer force through a
balanced program of recruiting, retention, and transition, and to recognize the service of our

veterans.
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Statement from U.S. Rep. Markwayne Mullin {OK-02} on H.R. 356, the Wounded Warrior Employment
fmprovement Act

There are no words to describe the sacrifices that our disabled service members have made—sacrifices
that lead to challenges for these individuals and their families when they come home, We must do
everything we can to help our Wounded Warriors get back into the workforce, and the bipartisan
Wounded Warrior Employment improvement Act {H.R. 356} increases access to important veterans’

assistance programs.
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Chairman Wenstrup, Ranking Member Takano, and Members of the Subcommittee:

Veterans Education Success (VES) appreciates the opportunity to share its perspective on
the Career-Ready Student Veterans Act (H.R. 2360). VES is a non-profit organization
focused on protecting the integrity and promise of the GI Bill and other federal
educational programs for veterans and servicemembers.

Career-Ready Student Veterans Act (H.R. 2360)

H.R. 2360 adopts the same commonsense, bipartisan protections for GI Bill educational
benefits that Congress put in place, through the bipartisan 2014 National Defense
Authorization Act, for servicemembers who use DOD’s Tuition Assistance Programl We
believe that it is critical for Congress to extend these same bipartisan protections to
veterans using GI Bill benefits.

The goal of this important legislation is simple—to protect the integrity of GI Bill
educational benefits and taxpayer expenditures. Earning a certificate or degree does not
automatically lead to a job in a veteran’s field of study. Some professions, including law,
nursing, teaching, and certain healthcare professions, must also meet state licensure and
certification requirements as well as employer expectations.

The Department of Veterans Affairs (VA) and its partner, State Approving Agencies
(SAAs) approve programs for veterans to attend using their GI Bill benefits.
Unfortunately, the Department of Veterans Affairs allows veterans to use their GI Bill

'P.L 113-66.
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benefits for degrees that do not lead to the necessary licensure or certification, Frankly,
this is a waste of both veterans’ hard-earned educational benefits and taxpayer dollars.

Appropriate Accreditation Is Often the Pathway to a Job

In approving degree programs, VA and SAAs generally rely on standards established by
the Department of Education. The Education Department recognizes two types of
accrediting agencies—both institutional and programmatic. According to the Education
Department, accreditation is the recognition that an institution maintains standards
requisite for its graduates to gain admission to other reputable institutions of higher
learning or to achieve credentials for professional practice.

In general, institutional accreditation, not programmatic acereditation, is a prerequisite
for a school to participate in the federal student aid program.’

o Institutional accrediting organizations are either regionally based (accrediting
schools in their geographic region) or national in scope (accrediting schools that
have multiple campuses across the country).” In some cases, the type of
institutional accreditation can limit the ability of schools” graduates to find a job
in their field of study. For example, all states require teachers to graduate from a
regionally accredited school and some police agencies do as well.

o Specialized accrediting agencies focus on specific degrees offered by schools or
by a department or college within a larger university.” Some of these specialized
agencies accredit distance education programs and accreditation by one of these
agencies allows schools to participate in federal student aid.” For some careers,
however, institutional accreditation is not sufficient: Proper accreditation at the
programmatic level by a specialized accrediting organization is necessary. For
example, lawyers must graduate from a law school accredited by the American
Bar Association to sit for Bar Exam, which is required in all but a few states to
practice law. Similarly, you simply cannot become a licensed clinical
psychologist unless the PhD program you attend is accredited by the American
Psychological Association.

State Boards and Employers Also Play a Role in Determining Who Gets Hired
At the state level, various boards and entities determine licensing and certification

requirements, including Boards of Nursing and Dentistry, state bar admission
associations, and state Departments of Education. For law enforcement officers, state

*Although the Department’s College Navigator website provides information on institutional accreditation,
it has very spotty data on schools’ programmatic accreditation.

*http/rwww?2.ed gov/admins/finaid/accred/accreditation_pg6.humi

See hup:/iope.ed.goviacereditation/FAQAccr.aspx. See this link for a list of some the specialized
accrediting agencies: hup:/www2.ed.gov/admins/finaid/accred/acereditation_pg7.html. Other approved
agencies can be found at the Council for Higher Education Accreditation, hitp://www.chea.org/.




125

legislatures may set minimum standards but state and local police agencies may adopt
more stringent requirements.

While some professions do not require licensure, states and employers may strongly
prefer schools to be programmatically accredited. For example, state nursing boards may
take programmatic accreditation into consideration when determining which schools’
nursing programs are approved for graduates to become licensed RNs. And, some
employers insist that graduates pass a national certification exam offered by a recognized
organization. Particularly in the healthcare field, employers view such certification as a
protection against lawsuits alleging that they employ unqualified health personnel.

GI Bill Approval of a School Program Doesn’t Mean the Degree Leads te a Job

Numerous GI Bill approved degrees in programs such as law, psychology, teaching,
criminal justice, and numerous healthcare fields, including nursing, medical assistant, and
dental assistant do not lead to jobs because they lack the appropriate accreditation or fail
to meet state-specific criteria required for certification or license. Moreover, veterans
graduating from some programs are unable {o obtain the professional certifications that
employers strongly prefer.

From our pool of veterans complaints and law enforcement actions, we identified at least
8 fields of study offered by 15 different schools that failed to meet state or employer
requirements for graduates to find a job in their field of study (see table below). Yet, the
Department of Veterans Affairs authorizes GI Bill benefits for these programs at about 60
campuses across the country. Overall, GI Bill approved programs at about 20 percent of
the 300 campuses that we examined did not qualify graduates for state licensure or
certification. An attachment to this statement contains a detailed description of these
findings.

These programs—offered both online and at brick and mortar campuses—represent the
tip of the iceberg of unaccredited programs because this analysis focused only on some of
the degree programs that were the subject of veteran complaints or state Attorneys
General lawsuits. Certainly, degree programs in other fields pose similar accreditation
problems for graduates. For example, on May 26, 20135, the U.S. Federal Trade
Commission announced an action against Ashworth College for misleading students
about programs that "failed to meet the basic educational requirements set by state
licensing boards for careers or jobs" in numerous states. The action noted that Ashworth's
programs were eligible for GI Bill dollars, but not for federal student loans, and that
Ashworth targeted veterans and service members for recruiting, including through
recruiters posing as "military advisors.”®

https:/Awww. fe.gov/system/files/documents/cases/ 1 50526ashwartheollegecmpt.pdf
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Sample of Degree Programs Approved for GI Bill Benefits that Don’t Lead to Jobs
in Those Fields

Degree Sample of G1 Bill-approved Why degree doesn’t lead to a job | Related
campuses identified through Lawsuit
veteran complaints or lawsuits with
degree programs that don’t satisfy
job requirements

Law 7 (online (3), CA (4))" not ABA accredited”

Clinical 2 (WA, FL) not APA accredited® CO AG

Psychology

(PhD)

MN not APA accredited CT

Teaching [A, online not state board of education IA AG

(early approved

childhood)

Nursing 4 (AL, FL (2),NO) not state board of nursing approved | NM AG

Criminal Boise police dept. requires regional

Justice accreditation
4 {Tampa, St. Petersburg, 1L (2)) police dept. requires regional

accreditation
4(1L) police dept. requires regional IL AG
accreditation

Dental 18(TX (9), CA (%) not state dentistry board approved”

Assisting

Medical 3{CA) lacks the program accreditation

Assisting required to attain the certification

employers prefer
4 (NE, OH (2), WD) facks the program accreditation MN AG
required to attain the certification
employers prefer
8§ (CO, MO, NE, OK, TX (4)) lacks the program accreditation
required to attain the certification
employers prefer
Surgical KS, MO lacks the program NY AG
Technology accreditation/approval required to
attain the certification employers
prefer®

Source: Research by Veterans Education Success.

Note: This table has been revised to reflect the fact that the Phoenix BA nursing program offered at 19
campuses in various states does not require state Board of Nursing approval because the Phoenix program
only enrolls RNs who are seeking a Bachelor’s degree in nursing and already have a state license to
practice. The VA database of GI Bill approved programs does not distinguish between such “post-
ticensure” programs and the 3 “pre-licensure” programs we examined that Phoenix offers in California,

Colorado, and Hawaii. Those 3 programs are approved programs in those states and qualify graduates to
become licensed RNs.

“There are a total of 6 law schools but 7 online/campus-based programs because one law school offers both
online and campus-based degrees,

American Bar Association. ABA accreditation is not required to sit for the bar in California and several
other states. However, graduates are required to undergo several years of mentoring by a licensed lawyer in
order to take the bar exam.

“American Psychological Association,

“Texas requires dental assistants who perform x-rays to be state registered but none of Kaplan's 9 Texas
campuses are approved by the state dentistry board. California’s dentistry board requires dental assistants to
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attend a state approved school to perform four different procedures but Kaplan is only approved for one of
the four procedures.

“Two organizations offer a certification exam for surgical technology-—the National Board of Surgical
Technology and Surgical Assisting and the National Center for Certification Testing, The former requires
schools to have programmatic accreditation to sit for the exam while the latter requires graduation from an
“authorized” school.

Accreditation and licensure requirements bring harsh, real-life implications for the young
men and women who learn, too late, that their degree lacked the proper accreditation and
they are not cligible to even sit for a licensing exam in their field of study. Once their GI
Bill benefits are wasted on an unaccredited program, there is no recourse for them. Many
such veterans understandably express anger that VA did not properly protect their hard-
carned benefit.

Veterans justifiably expect that if VA has approved a program for GI Bill benefits, then
that program is a good use of those hard-earned benefits. Veterans believe that VA
approval means the program is worthy of their sacrifice. Veterans should not be expected
to navigate different state-specific licensing requirements and employer preferences to try
to uncover that a program is, in fact, unlikely to leave them eligible for work. Nor should
they be expected to rely on school disclosures, which may not be forthcoming or helpful.”
In short, determining whether a school’s program meets career requirements is not a task
that veterans should be burdened with.

Already operating under a similar provision, the Defense Department reports that it
requires schools to self-certify that they are in compliance in order to relieve the
administrative burden of enforcing the requirement

Conclusion

H.R. 2360, the Career-Ready Student Veterans Act would extend to veterans the same
commonsense, bipartisan protections that Congress already put in place in 2013 for
servicemembers who use DOD’s Tuition Assistance Program.

The examples cited in this testimony underscore the need to protect veterans’ hard-earned
educational benefits by ensuring that only degree programs leading to the jobs they
actually studied for are approved to receive GI Bill funds. These degree programs at both
brick and mortar campuses and online are only the tip of the iceberg. Because this
analysis only examined some of the programs that were the subject of veteran complaints
or state Attorneys General lawsuits, additional programs may also leave veterans
ineligible to work in their field of study.

It would be a disservice both to veterans™ military service and to taxpayers’ investment in
the post-military careers of our nation’s veterans not to extend these basic protections.

"Inadequate disclosures about programs’ lack of proper accreditation has been the subject of many law
enforcement law suits against certain programs,
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Thank you for considering the views of Veterans Education Success on this important
topic.

Walter Ochinko
Policy Director
Walter@VeteransEducationSuccess.org
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THE GI BILL PAYS FOR DEGREES
THAT DO NOT LEAD TO A JOB

Issue

Unfortunately, some programs approved for GI Bill benefits leave graduates de facio
ineligible to obtain a job in their field of study because the school (1) lacks the
appropriate accreditation or (2) fails to meet state-specific criteria required for
certification or license. In addition, some graduates may be technically eligible to obtain
a job in the field of study, but are not hired because they are unable to obtain the
professional certifications that employers strongly prefer. The programs at issue range
from law to teaching, criminal justice, and numerous healthcare fields, including nursing,
psychology, medical assisting, dental assisting, and surgical technology.

The fiscal year 2014 National Defense Authorization Act requires schools that participate
in DOD’s Tuition Assistance program to meet the instructional curriculum licensure and
certification requirement of each state if the schools program is designed to prepare
individuals for state licensure or certification.’ To relieve the administrative burden of
enforcing this requirement, DOD officials told us that it requires schools to certify that
they are in compliance. We believe that it is critical for Congress to extend these same
bipartisan protections to veterans using GI Bill benefits.

Findings

Based on a limited sample of veterans’ complaints and lawsuits by state law enforcement
agencies, our research identified 8 degree-programs offered by 15 different schools at
both brick and mortar campuses and online that failed to meet state or employer
requirements, leaving graduates ineligible to work in their field of study. Yet, veterans
are able to enrol! in these programs at about 60 campuses across the country. Overall, GI
Bill approved programs at about 20 percent of the 300 campuses that we examined did
not qualify graduates for state licensure or certification. A description of our
methodology may be found at the end of this document.

These degree programs represent only the tip of the iceberg because we examined only
some of the programs that were the subject of veteran complaints or state Attorneys
General lawsuits; additional programs may also leave veterans ineligible to work in their
field of study. For example, at the end of May, the U.S. Federal Trade Commission
(FTC) announced a settlement with Ashworth College for misleading students about
programs that "failed to meet the basic educational requirements set by state licensing
boards for careers or jobs" in numerous states because they lacked the proper
accreditation.” FTC noted that Ashworth's programs were eligible for GI Bill dollars, but

'P.L. 113-66.
“hitps:/Awww. fte.gov/system/files/documents/cases/ 1 0326ashworthcollegecmpt.pdf
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not for federal student loans, and that Ashworth targeted veterans and service members
for recruiting, including through recruiters posing as "military advisors."”

Sample of Degree Programs Approved for GI Bill Benefits that Don’t Lead to Jobs in Those Fields

Degree Sample of GI Bill-approved campuses | Why degree doesn’t lead to a job | Related
identified through veteran complaints Lawsuit
or lawsuits with degree programs that
don’t satisfy job requirements

Law 7 (online (3), CA (4))° not ABA accredited”

Clinical 2 (WA, FL) not APA accredited® CO AG

Psychology

(PhD)

MN not APA accredited CT

Teaching 1A, online not state board of education 1A AG

(early approved

childhood)

Nursing 4 (AL, FL (23, NO) not state board of nursing approved | NM AG

Criminal Boise police dept. requires regional

Justice accreditation
4 (Tampa, St. Petersburg, IL (2)) police dept. requires regional

accreditation
4 (IL) police dept. requires regional IL AG
accreditation

Dental 18(TX (9), CA(9) not state dentistry board approvedd

Assisting

Medical 3(CA) lacks the program accreditation

Assisting required to attain the certification

employers prefer
4 (NE, OH (2), WI) lacks the program accreditation MN AG
required to attain the certification
employers prefer
8 (CO, MO, NE, OK, TX (4)) tacks the program accreditation
required to attain the certification
employers prefer
Surgical KS, MO lacks the program NY AG
Technology accreditation/approval required to
attain the certification employers
prefer’

Source: Research by Veterans Education Success.

Note: This table has been revised to reflect the fact that the Phoenix BA nursing program offered at 19
campuses in various states does not require state Board of Nursing approval because the Phoenix program
only enrolls RNs who are seeking a Bachelor’s degree in nursing and already have a state license to
practice. The VA database of GI Bill approved programs does not distinguish between such “post-
licensure™ programs and the 3 “pre-licensure” programs we examined that Phoenix offers at campuses in
California, Colorado, and Hawaii. Those 3 programs are approved programs in those states and qualify

graduates to become licensed RNs.

"There are a total of 6 law schools but 7 online/campus-based programs because one law school offers both
online and campus-based degrees.

®American Bar Association. ABA accreditation is not required to sit for the bar in California and several
other states. However, graduates are required to undergo several years of mentoring by a licensed lawyer in
order to take the bar exam.

“American Psychological Association.
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*Texas requires dental assistants who perform x-rays to be state registered but none of Kaplan’s 9 Texas
campuses are approved by the state dentistry board. California’s dentistry board requires dental assistants to
attend a state approved school to perform four different procedures but Kaplan is only approved for one of
the four procedures.

“Two organizations offer a certification exam for surgical technology—the National Board of Surgical
Technology and Surgical Assisting and the National Center for Certification Testing. The former requires
schools to have programmatic accreditation to sit for the exam while the latter requires graduation from an
“authorized” school.

Background on Accreditation

The Department of Veterans Affairs and its partner, State Approving Agencies, approve
programs for GI Bill benefits, relying in part on accreditation. The Education Department
recognizes accrediting agencies, Accreditation signifies that an institution maintains
standards requisite for its graduates to gain admission to other reputable institutions of
higher learning or to achieve credentials for professional practice.

There are two types of accrediting bodies—institutional and “specialized,” programmatic
accrediting agencies. In general, institutional accreditation, not programmatic
accreditation, is a prerequisite for a school to participate in the federal student aid
program.’

o Institutional accrediting organizations are either regionally based (accrediting
schools in their geographic region) or nauonal in scope (accrediting schools that
have multiple campuses across the country).*

o Specialized accrediting agencies focus on specific de§1ees offered by schools or
by a department or college within a larger university.” Some of these specialized
agencies accredit distance education programs‘(

For example, Harvard University is accredited as an institution, while its law school is
accredited by the American Bar Association, which is the specialized accrediting body
with sole jurisdiction over accreditation of U.S. law schools.

How Institutional Accreditation Affects Veterans. In some cases the type of institutional
accreditation can affect the ability of a school’s graduates to obtain a job in their field of
study. For example:
¢ Police departments increasingly require an Associates degree from an accredited
school. For some jobs, students must graduate from a regionally accredited school
in order to obtain the required state certification or licensure.
o Inorder to be licensed to teach in any other states, individuals must graduate from
a regionally accredited school with a state-approved teacher preparation

FAlthough the Education Department’s College Navigator website provides information on institutional

accreditation, it has very spotty data on schools’ programmatic accreditation.

’imp:/’ ww2.ed.gov/admins/finaid/accred/acereditation_pgé.htmi
‘lope.ed.gov/accreditation/FAQAccr.aspx. See th\s Imk for a list of the specialized accrediting

*See htiy
aoencieg hm) ”\xwv»'? ed. wov,admm /imaid"
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program.7 In addition, states have additional requirements. For example, in New
Jersey graduates must then pass a certification exam in order to receive a
provisional teaching certificate. With this certificate, graduates can be hired by a
school district where they receive mentoring, supervision, and evaluation before
earning a permanent teaching certificate.

How Specialized Accrediting Agencies Affect Veterans. For some jobs, institutional
accreditation may be insufficient; programmatic accreditation by a specialized
accrediting organization may be necessary to gain employment. For example:

o Law school graduates must have matriculated at a school accredited by the
American Bar Association in order to sit for the Bar Examination in nearly every
state, and passing the Bar Exam is required in most states to practice law.

o Accreditation by the American Psychological Association is required to become a
licensed clinical psychologist.

State/Employer Preference. Some states and employers may not require, but strongly
prefer, schools to be programmatically aceredited.® For example:

e State nursing boards may take programmatic accreditation into consideration
when determining which schools’ nursing programs are approved. Only graduates
of approved nursing programs can sit for a state’s licensing exam.

e Employers may also prefer to hire graduates from programmatically accredited
schools and offer such graduates higher salaries.

DEGREES THAT REQUIRE PROGRAMMATIC ACCREDITATION

Law

Passing the bar exam allows graduates to be licensed to practice law in that state. The
vast majority of U.S. bar admission associations rely on accreditation by the American
Bar Association (ABA) to determine whether their legal education requirement for
admission to the bar is satisfied. Education at an ABA-approved law school meets the
requirements in every jurisdiction in the United States.” California, Washington,
Vermont, and Virginia provide an alternative route to legal practice in addition to
attending a traditional, ABA-approved, law school. This alternate route, referred to as
“law office reading,” allows individuals to skip law school and instead apprentice for
several years with a licensed lawyer. Veterans pursuing this alternate route do not need
to attend law school or use up their GI Bill and incur debt. Their bar-exam pass rates are
significantly lower than for law school graduates. 10

"Interview with the Director of Accreditation, CAEP.

*Employers” human resources departments caution students to make sure they are enrolling in programs
with the proper accreditation, a seal of approval that many bosses look for. See
hitps:/sites.google.com/site/commonsensedemocracyfoundation/recent-
articles/idahoansareflockingtoexpensivefor-profitschools
“hitp//www.americanbar.org/groups/legal_education/resources/distance_education.html
~ww.slate.com/blogs/business_insider/2014/08/02/states_that_allow_bar_exams without law_deg
rees require apprenticeships.htmi
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The following sample of law schools are not accredited by the American Bar Association
but are approved to receive GI Bill educational benefits.'' All six schools are located in
California which does not require ABA accreditation for graduates to take the bar exam,
but does require additional steps. '

There may be additional law schools that do not meet accreditation requirements, as this
limited sample arose from veteran complaints or lawsuits.

e Abraham Lincoln University’s Juris Doctor law degree program. M
» 25 veterans enrolled during CY 2014. VA paid tuition and fees for 17
veterans in FY 2014 totaling $71,488.

o California Southern University’s Juris Doctor law degree program.‘4
» 10 veterans enrolled during CY 2014. VA paid tuition and fees for 6
veterans in FY 2014 totaling $37,965.

e Concord Law School’s Juris Doctor law degree program.15
» 48 veterans enrolled during CY 2014. VA paid tuition and fees for 25
veterans in FY 2014 totaling $225,000.

e Irvine University’s Juris Doctor law degree program.”’
A

» 4 veterans enrolled as of April 2015. VA paid tuition and fees paid for 3
veterans in FY 2014 totaling $15,045.

e Pacific West College of Law’s Juris Doctor law degree program.’
» 2 veterans enrolled as of April 2015. FY 14 tuition and fees paid for 1 veteran
totaled $7,476.

Mhitp://www.americanbar.org/aroups/legal_education/resources/aba _approved law_schools/official-guide-
to-aba-approved-law-schools. html

"The State Bar of California recognizes three different categories of law schools: ABA-accredited schools,
state-accredited schools, and unaccredited schools. In most states, a degree from an ABA-accredited law
school is a prerequisite for eligibility to take the bar examination, but California has its own system for
accrediting law schools and allows graduates of these state-accredited schools (also called Committee-
accredited schools, since the body accrediting them is the Committee of Bar Examiners) to sit the bar upon
completion of their degrees alongside graduates of ABA-accredited schools. The Committee also allows
graduates of unaccredited law schools to sit the bar, but students at these schools are required to take the
First-Year Law Students’ Examination, also called the Baby Bar, in order to proceed past their 1% year in
law school. See http://www.top-law-schools.com/californias-taw-school-baby-bar. htm|

"This law school only offers online classes. It’s website states that it is accredited by the Distance
Education and Training Council but does not acknowledge that the school lacks ABA accreditation. During
a live chat, VES asked if a graduate could sit for the bar exam in lowa and the response was to contact the
bar admission authorities in that state. “I cannot advise you about other state bars, unfortunately.”

“This school offers both campus-based and online degrees.

Concord law school is an online program.

“Irvine’s law program is campus based.

pacific West's law program is campus based.
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e University of San Luis Obispo Juris Doctor law degree program. 18

» 1 veteran enrolled as of April 2015. FY 14 tuition and fees paid for | veteran
totaled $3,240.

Law School Student Testimonial

“I could have tried to transfer, but I had heard from many sources that [Concord] credits rarely transferred.
The most important bit of knowledge [ gained during this time was from a one-term adjunct instructor,
who, when I told her of my plan to continue my education through Concord Law School, informed me that
the school was not recognized in lowa for taking the Bar exam. That information was eye opening. The
Dean apparently didn't know or forgot to mention this little problem with Concord.”

Student Eric Schmitt, U.S. Senate Testimony: http://www.help.senate.gov/imo/media/doc/Schmitt.pdf

Psychology

To be licensed as a clinical psychologist, students must graduate from a doctoral program
accredited by the American Psychological Association (APA).

The following programs do not meet accreditation requirements. There may be
additional programs that also do not meet accreditation requirements, as this limited
sample arose from veteran complaints or lawsuits,

s Argosy University PhD in clinical psychology is GI Bill approved for 11
campuses (including its online program). The online and 8 of the campus-based
doctoral programs are APA accredited (CA, GA, HI, IL, MN, and VA).

Its doctoral programs in Washington state and Florida lack APA accreditation.
» GI Bill approved, but not APA accredited at campuses in WA and FL.

» Walden’s PhD in Psychology is not accredited by the APA.
> Gl Bill approved, but not APA accredited for its MN campus

Colorado Attorney General’s Lawsuit
Argosy’s lack of proper accreditation for its PhD in psychology left its graduates ineligible to become
licensed Psychologists. This was the topic of a successful lawsuit by the Colorado Attorney General,
which reached a $3.3 million settlement with the school. The AG's office said Argosy admitted it planned
to apply for APA accreditation for the PsyD program but never did. The company also said it never
intended to apply for APA accreditation because the APA doesn't accredit programs that meet only on the
weekends.
hitp://www.bizjournals.com/denver/news/2013/12/05/argosy-university-pays-colorado-33m.html

Private Connecticut Lawsuit

The U.S. District Court refused to dismiss a lawsuit against Walden brought by a graduate of the school’s
PhI) psychology program. Although the plaintiff was told he could become a licensed psychologist, he
fearned that Walden did not have the appropriate accreditation when he applied to take Connecticut’s
licensing exam.

http://law.justia.com/cases/federal /district-courts/connecticut/ctdce/3:2008cv00045/80151/36/

8San Luis Obispo’s law program is campus based. The school’s website clearly states that it is
unaccredited and spelis out the steps students must take to sit for the bar in California.
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DEGREE PROGRAMS THAT REQUIRE STATE-LEVEL
APPROVAL

Teaching

States, not specialized accrediting agencies, are responsible for approving teacher
education programs. Programmatic accreditation by the Teachers Eduacation
Accreditation Council (TEAC) or the National Council on Accreditation of Teacher
Education (NCATE) is only one of a number of factors that states may take into
consideration when approving teacher education programs.

The following programs do not meet accreditation requirements. There may be
additional programs that also do not meet accreditation requirements, as this limited
sample arose from veteran complaints or lawsuits.

Ashford University is not TEAC or NCATE accredited but has institutional accreditation
from the Western Accreditation of Schools and Colleges, a regional accrediting agency.
Al states, including Towa, require teachers to graduate from regionally accredited
schools; Towa has approved Ashford’s elementary and secondary teacher education
programs up to the Bachelor’s degree tevel.™® However, Towa has not approved Ashford’s
early childhood education program.

» Ashford University’s online early childhood education program does not allow
graduates to become classroom teachers without additional classroom time.
» Ashford’s early childhood online degree is approved for GI Bill benefits at its
Towa campus and online but graduation does not result in licensure.

Iowa Attorney General’s Lawsuit

In May 2014, the lowa Attorney General reached a $7.25 million settlement with Ashford over allegations
that the school's marketers told prospective students that an online Ashford education degree would allow
them to become classroom teachers when, in fact, many Ashford graduates are subject to additional
requirements that may require additional time, more coursework, or additional money.

After the settlement, Ashford acknowledged that its early education degree did not lead to licensure or
certification in any state.
hup;/getimes.com/news/local/governinent-and-politics/ashford-agrees-to-million-iowa-
settlement/article 8773918e-8445-51d6-b32f-1fa741 874 af html

Nursing

As with teacher education, states (not specialized accrediting agencies) are responsible
for approving nursing education programs.zl In general, states review and approve “pre-

TEAC and NCATE are merging to create the Council on Accreditation of Education Programs (CAEP).
PSee hitp:/www.boee iowa govirequire.html
*See hitps:/www.nesbn.org/663.htm
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licensure” nursing programs—not programs where existing RNs enroll to earn more
advanced credentials such as Bachelors or Masters degrees. The graduate of a state Board
of Nursing (BON) approved program may be able to obtain a nursing license in a
different state through endorsement (reciprocity) or because it is a compact state that
recognizes licenses obtained in other compact states.”? Endorsement is not automatic.
According to the Texas BON, every state has different practice regulations based on the
needs of its population, which the state takes into consideration in approving
endorsements. In addition, applicants must meet the same standards as those required of
Texas nurses.” Although applicants can’t sit for the licensing exam in Texas if they
graduated from an approved nursing program in different state, California permits this
route to licensure.”

National nursing accreditation is a voluntary process intended to strengthen education
quality by measuring schools” performance against nationally recognized standards. The
Accreditation Commission for Education in Nursing (ACEN) accredits diploma
programs, practical nurse programs, associate programs, bachelors, and masters
programs. Another national nursing accrediting agency, the Commission on Collegiate
Nursing Education (CCNE), focuses on baccalaureate, graduate, and residency programs
in nursing.”® Accreditation in nursing is important, as it generally requires a certain level
of licensure exam pass rates, thereby ensuring the nation’s nurses bring a level of quality.

Although national accreditation by a specialized accrediting agency is not required to
obtain a nursing license, there is a potential downside in attending a non-accredited
nursing program. While you may receive a quality education and be eligible to sit for and
pass the NCLEX licensing examination, it generally does imply that you will not be
qualified to attend an accredited nursing school in pursuit of additional education (for
example, an RN-to-BSN or a master’s degree program). That, in turn, might limit your
progression in your professional nursing career.

The following programs do not meet accreditation requirements. There may be
additional programs that also do not meet accreditation requirements, as this limited
sample arose from veteran complaints or lawsuits.

ITT Tech offers Associates degrees in nursing at 40 campuses and Phoenix offers
Bachelor’s and Master’s degrees at 26 campuses, all of which are approved for GI Bill
benefits.”” None of ITT’s nursing programs are accredited by the national nursing
accrediting agency, CCNE; all of Phoenix’s programs are accredited by CCNE.

22hups://www.nesbn.org/nurse-licensure-compact.htm
Bhttps://www.bon.texas.gov/licensure_endorsement.asp
Hhttp://www.rn.ca.gov/applicants/lic-end shtml

BSee hitpy//nmbon.sks.com/Approval_and_Accreditation.aspx.

* hup/www.alinursingschools.com/nursing-careers/article/mursing-school-accreditation/
27We did not examine GI Bill approved nursing programs at all Phoenix campuses.
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e ITT Tech’s Associates degree in nursing has state Board of Nursing approval or
initial approval at 22 of its 40 campuse&28 Of the remaining campuses, however,
4 lack state Board of Nursing approval and their graduates cannot sit for the state
licensure exam; 14 campuses are subject to increased scrutiny (consent
agreements), conditional approval (enrollment suspended), or probationary status
(low licensure pass rates). Again, all 40 I'TT campuses are approved for GI Bill
benefits.
> Four ITT campuses are Gl Bill approved but graduates cannot obtain a license

in those states: AL, FL., NC

e Of the GI Bill approved programs we examined, Phoenix’s Bachelor of Science in
nursing has state Board of Nursing approval for 3 of 22 campuses—California,
Hawaii and one of its Colorado campuses. Although the Phoenix programs in
these 3 states are listed generically as Bachelor’s degree programs in VA’s
database of GI Bill approved programs and on state Board of Nursing websites,
they are actually “pre-licensure” programs intended for individuals with a nursing
certificate who aspire to become RNs, that is, they do not enroll individuals who
already have an Associate’s degree in nursing because they are already RNs.
Unlike many other schools, Phoenix does not offer an Associate’s degree because,
according to Phoenix officials, employers prefer to hire RNs with Bachelor’s
degrees.

At the 19 other campuses we examined, Phoenix also ofters Bachelor’s programs
in nursing. However, these programs only enroll individuals with Associate
degrees in nutsing who are licensed RNs. Initially, we erroneously reported that
these programs were not state Board of Nursing approved in a number of states,
an error attributable to the fact that all 22 Phoenix programs we examined were
described generically in both VA and state websites as “Bachelor’s programs.” In
fact, these 19 programs do not require state approval because they only enroll
licensed RNs secking a Bachelor’s degree. For the same reason, Phoenix’s
Masters of Science in nursing does not require state Board of Nursing approval.

New Mexico Attorney General’s Lawsuit

The New Mexico 2014 lawsuit alleges that ITTs nursing program has never been aceredited by the
Accreditation Commission for Education in Nursing, the organization that accredits associate degree
nursing programs. In addition, it alfeges ITT misled its New Mexico students into believing that the
Nursing program was accredited.

hitp://www biziournals com/albuquerque/news/2014/02/27/ags-office-sues-itt-educational html

Veteran Student Testimonial

I feel I was misled in my education path. | wanted 1o be a registered nurse. University of Phoenix stated
they could get me there, but most of my credits did not transfer and did not bring me much closer to my
ultimate goal.”

Eric L., who served in Iraq {March 2015 complaint received by Veterans Education Success)

Criminal Justice

*nitial approval allows graduates to sit for state licensure.
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State legislature or boards may set the minimum educational standards for police officers,
but local police agencies are free to set higher educational standards. As a result,
determining whether applicants meet a police agency’s educational standards requires
considerable research and ultimately may require applicants to contact police agencies
directly.” In addition to state and local education standards, it may be considered a plus
if'a school’s program is acknowledged by the Academy of Criminal Justice Sciences. an
international body for certifying criminal justice education programs.*

Some police agencies only require a high school degree, but often look favorably upon
candidates with college experience.”’ Police agencies increasingly require some college
credits, but allow exceptions to college requirements for those with military service or
prior law enforcement experience.32 In general, police agencies that require applicants to
have college credits specify that credits be from an “accredited” school. Some police
agencies, however, require degrees or credits from regionally accredited schools, such as
the Illinois State Police; the DuPage and Will County, Illinois sheriffs offices; the
Schaumburg, Ilinois, police department; the Tampa, Florida, police department; the
Boise, Idaho police department; Texas state troogers and highway patrol officers; and
many other county and local police departments.™

The Chicago police department required regional accreditation until about 2010 but
subsequently limited the requirement to “accredited” schools. According to one state
Attorney General’s office, college accreditation requirements may be generally stated,
but hiring preferences may favor local community college degree programs because their
graduation requirements are more rigorous and include courses in writing and math, in
addition to criminal justice courses.

The following programs do not meet accreditation requirements. There may be
additional programs that also do not meet accreditation requirements, as this limited
sample arose from veteran complaints or lawsuits.

See http://www.how-to-become-a-police-officer.com/states/texas/ For example, in Florida and

become-a-police-officer.cony/states/illinois/ )
Phip://www.excite.com/education/states/ohio/criminal-justice-schools-in-ohio

*1 Although police departments may only require candidates to have a high school diploma or GED, college
graduates may receive special consideration during the hiring process, as well as higher starting salaries.
See http://www.lawenforcementedu.net/ohio/chio-schools/fieontext/api/listings/prefilter and

hitp://www. how-to-become-a-police-officer.com/states/florida/

Fnip://www. how-to-become-a-police-officer.com/feities See also
http/fwww.acjs.ore/pubs/167 667_3517.cfin

FSee hitps://www.illinoistrooper.com/ecruitment/pre-employment-requirements/ ;
www.cfpbmonitor.com/Ales/2014/1 I/IL-AG-second-amended-complaint.pdf’;
www,ci.schaumburg. ilLus/'emp/employ /Documents/Recruiting%e20Brochure-12.2013.pdf ;

y:/iwww. how-to-become-a-police-officer.com/states/florida/ ; http://police.citvotboise.org/home/join-

10
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Brown Mackie, ITT Tech, and Westwood College offer criminal justice degrees at
numerous campuses across the U.S. that are approved for GI Bill benefits. All three
schools have national rather than regional accreditation, which would satisfy the
educational requirements of some police departments but not others. For example, the
following police departments require degrees from regionally accredited schools:

» A graduate of ITT’s criminal justice program in Tampa could not obtain a job
with the Tampa police department because it requires degrees from regionally
accredited schools. (Graduates would likely meet the requirements in several
other Florida cities.”")

» A graduate of ITT s criminal justice program in St. Petersburg, Florida, must

contact that police department to determine if ITT is an “approved accredited

college or university.™

A graduate of Brown Mackie’s criminal justice program in Boise, Idaho could not

obtain a job with that city’s police department.*®

» A graduate of ITT s or Westwood’s criminal justice programs would meet the
educational requirements for employment by the Chicago police department but
not for employment by the Illinois State Police; the DuPage and Will County,
Illinois, sheriffs offices; or the Schaumburg, Illinois, police department.

v

Itlinois Attorney General’s Lawsuit

The tllinois Attorney General alleged in its 2014 lawsuit that Westwood misled students by
falsely claiming that its criminal justice program (1) was regionally accredited; (2) graduates
are eligible to be hired as federal, state or local police officers in Illinois; (3) most graduates obtain faw
enforcement jobs, (4) graduates earn about $20,000.00 more per year than people with just a high school
diploma, (5) graduates can obtain employment in law enforcement even if possessing a criminal record;
and (6) degrees lead to employment with the FBI and State Police. None of these claims are true.
hitp:/www.cfpbmonitor.com/files/20 14/} 1/1L-AG-second-amended-complaint.pdf

Veteran Student Testimonials
o “When I attempted to transfer my units (in private and public sector security) from Brown Mackie
0 Pasadena City College in California, I found out that none of my units transferred because they
didn't have the right level of accreditation. Not only did Brown Mackie lie about their
accreditation level but they lied about (the) level of education they offer... I have a debt with
nothing to show for it and am struggling to stay afloar.” Marine Corporal Anselm Caddell,
Veterans Student Loan Relief Fund Fact Sheet

o “[specifically asked ITT Tech before signing up whether their degree was the same as any other
public 4-year university and was told YES. 1 found out while applying at NYPD, LAPD, Seattle PD
and 23 other police departments that NONE of them accepted ITT Tech credits. Once [ found out
that my time and money spent at ITT Tech was worthiess, | tried to transfer my credits to a
community college. [ was told I have to start completely over as a freshman.” Marine Specialist
Bryan Babcock, Veterans Student Loan Relief Fund Fact Sheet™

*nttp:/iwww, how-to-become-a-police-officer com/states/florida/
Ship:/fold.stpete.org/police/emplovment/police/police-selection-standards.htmi
*httpy//police.cityofboise.org/home/join-bpd/

*Specialist Babcock attended ITT prior to 2010. Since then, some police departments, such as Chicago’s,
have relaxed their requirements and now require graduation from an “accredited” school.

11
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e "I'wentto ITT tech because | wanted to be a Drug Enforcement Agent and was told my credits
would count and transfer. Well after I graduated with a two year degree, [ was told the
schooling 1 looked into after did not take their credits and I am stuck with a $46,000 school
loan when the G1 bill should have paid for all of it." Roland P. of Pennsylvania, who attended
from 2012-2014 (May 2015 complaint received by Veterans Education Success)

Veteran complaints suggest that other criminal justice programs may also not lead to the
jobs that veterans have studied for.

Additional Veteran Student Testimonials
o “[was told when I attended [Colorade Tech U in 2013] that any [police] department would
wccept their degree. Upon asking someone [ knew that worked for the Georgia Department of
Corrections, | was informed they do not and that they only accepted degrees from traditionally
accredited universities.” Anthony B, of Georgia (May 2015 complaint received by Veterans
Education Success)

o “Jwas enrolled at Colorado Tech U for 4 years. No post graduation job opportunities happened.
] have a BA in Criminal Justice and an Associates Degree in Accounting. Have not been able to
utilize either one. " Debbie L. of Tennessee (May 2015 complaint received by Veterans Education
Success)

o [sas initially recruited at a job fair and was told that University of Phoenix was fully accredited
and all law enforcement agencies accept this is a viable degree. | have applied for over 100
probation officer jobs and rarely ever gef a call back. I spoke with a recruiter once that told me |
would have a very difficult time finding a job in probation with that degree and he was right. [
owe over S40K in student loans and can't get a job in the career field [ trained so long to
do." Bryan H. of Texas {(May 2015 complaint received by Veterans Education Success)

o "[was fold that there were many apportunities for a veteran in private security and low
enforcentent by the University of Phoenix with a degree in criminal justice. I was unable to find
any willing to accept my level or training or background. So | had to change degrees [but] none
of the credits were transferable. The quality of the classes was terrible, teachers "participation
requirements' making no sense and off of very limited information with little actual teaching. 1
wasted time and money for a school who couldn't make good on their educational promises.”
Michael F. of Ohio (May 2015 complaint received by Veterans Education Success)

Dental Assistant

Programs for dental assistants are regulated by state dentistry boards. Kaplan offers a
dental assistant certificate at campuses in California, Indiana, Tennessee, and Texas,
which are approved for the Gl Bill.*® The Dentistry Boards in these four states require
dental assistants to be state registered and to have graduated from a state approved dental
assistant program or one accredited by the Commission on Dental Accreditation
(CODA). As described below, a Kaplan graduate cannot perform the full range of duties
of a dental assistant in Texas, California, Indiana, and Tennessee.

**One of Kaplan’s programs in Indiana offers an AAS dental assistant degree.

12
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The following programs do not meet accreditation requirements. There may be
additional programs that also do not meet accreditation requirements, as this limited
sample arose from veteran complaints or lawsuits.

» 9 Kaplan campuses in Texas are GI Bill approved but lack state approval to
perform x-rays. In Texas, dental assistants who perform x-rays must attend a
state-approved program to obtain the required registration. None of Kaplan’s
9 Texas campuses have state approval.*®

9 Kaplan campuses in California are GI Bill approved but lack state approval

for some procedures. California requires dental assistants to attend state-

approved schools for 4 different procedures. Nine Kaplan California campuses
are approved for application of “pitt and fissure selants” but none are
approved for coronal polishing, x-rays, or ultrasound scaling.d0

% 1 Kaplan campus in Indiana is GI Bill approved and the program is accredited
by CODA. However, the procedures that graduates may perform are limited to
applying sealants and coronal polishing.*!

% 1 Kaplan campus in Tennessee is GI Bill approved and approved by the state
dental board. However, the procedures Kaplan graduates can perform may be
limited because the state requires that they have taken specific classes and
then complete state approved training,*?

v

Eyewitness News: WSOQC TV

Students at for-profit Kaplan College say they were misled for months about the school's dental assistant
program. Eyewitness News reporter Jim Bradley has been investigating their claims, taking them to state
regulators and questioning college leaders,

The students admitted they signed a disclosure form in which Kaplan makes clear its program is not
approved by CODA. the National Commission on Dental Acereditation. But the students all said Kaplan
counsclors assured them it soon would be,

“They told me they were in the process of becoming CODA accredited, that it was already in the making,
that they would be aceredited by the next month,” Nesbitt said.

That was last March. But it wasn't until a month ago, as many of the students approached the end of their
training. that they were told the program wasn't aceredited at all.

The impact of that news was huge for students. Going through an accredited program is one of the ways to
become cligible to be nationalty certified -- and employable -~ at the higher fevel. and better-paid position,
called Dental Assistant 2

Since Kaplan's dental assistant program is not accredited, current Kaplan students would have to work in a
dentist office as a DA | for 3,000 howrs -- essentially two years -~ 10 become qualified as Dental Assistant

2s.

Phitp:fwww.isbde state.tx.us/index.phploption=coni_content&task=view&id=32&ltemid=26#Career%20
School%20Graduates

Phip:/fwww.dbe.ca.gov/licensees/rdascertificates_pfs.shtml

Hhup:/www.in.gov/pla/3 162 htm
dalefoundation.org/resources-and-state-requirements/State-Dental-Assistant-
Requirements/Tennessee and http://health.state. tn.us/boards/dentistry/education htm#Registration
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But since the dental assistant program at Kaplan's Charlotte location isn’t aceredited, students are now
being old they'll graduate as entry fevel dental assistants -~ or DATs - who earn fower salaries. making the
whistleblowers worried about being able to repay the loans they took out to cover a portion of their $18,000
tuition.

But Whistleblower 9°s investigation uncovered a startling revelation. Not only is Kaplan's dental assisting
program not about to complete the year-long accreditation process -- Kaplan has yet to even apply for
accreditation for that program.

...after Evewitness News began asking Kaplan questions about its dental assistant program, the company
emailed this offer to students: To fully refund the cost of their tuition, books, fees and supplies. Waive all
costs for the remainder of their dental a ing classes. Provide a stipend after g

| http//www wsoctv.com/news/news/whistleblower-9-students-say-they-were-misled-by-InGSy3/

14



143

DEGREES FOR WHICH CERTIFATION MAY BE PREFERRED BY
EMPLOYERS

Medical Assistant

Medical assistants work alongside physicians, mainly in outpatient or ambulatory care
facilities, such as medical offices and clinics,** Graduates of medical assisting programs
accredited by the Commission on Accreditation of Allied Health Education Programs
(CAAHEP) or the Accrediting Bureau of Health Education Schools (ABHES) are eligible
to take a certification exam offered by the American Association of Medical Assistants
(AAMA).* According to the AAMA, many employers of allied health personnel require,
or at least prefer, that their medical assistants be certified, as a protection against lawsuits
alleging that they employ unqualified allied health personnel.™ Although some states
require education and/or credentialing as a legal prerequisite for the performance of
certain duties, medical assistants are currently not licensed in most states.*

The following programs do not meet accreditation requirements. There may be
additional programs that also do not meet accreditation requirements, as this limited
sample arose from veteran complaints or lawsuits.

American Career College, Herzing University, and National American University offer
numerous medical assistant programs that are approved for the GI Bill.

» 3 American Career College campuses in California are GI Bill approved but
graduates are unlikely to be employed because they lack the programmatic
accreditation required by the organization that offers the certification exam
that employers require or prefer.

o Herzing. Herzing offers both certificates and Associates degrees in medical
assisting. Seven Herzing medical assistant programs in Ohio, Wisconsin, and
Nebraska are unaccredited.*’ Four programs in various states are accredited.*

» Herzing’s medical assistant programs in Ohio, Wisconsin, and Nebraska are
GI Bill approved but graduates are unlikely to be employed because they lack
programmatic accreditation by the organization that offers the certification

exam that employers require or prefer.

* National American University (NAU). Eight NAU medical assistant programs in
Colorado, Missouri, Nebraska, Oklahoma, and Texas, are unaccredited. Sixteen
other programs are accredited.

Bhitp:rwww.aama-ntl.org/medical-assisting/what-is-a-medical-assistant#. VWM3_InBzGc

http://www.aama-ntl.org/cma-aama-exam/application-steps/eligibility
Bhup/fwww.aama-ntlorg/medical-assisting/what-is-a-medical-assistanth. V WM7GFnBzGe
hip:/iwww.aama-ntlorg/does/default-source/emplovers/more-emps-hire-cma.pdf?sfyrsn=4
Herzing’s website states that its Akron, Ohio, program is CAAEP accredited but CAAEP does not list the
school’s program as accredited. See https://www herzing edu/about/accreditation
Bnttns:/Awww. herzing edu/about/accreditation
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» 8 National American University campuses are Gl Bill approved in Colorado,
Missouri, Nebraska, Oklahoma, and Texas, but graduates are unlikely to be
employed because they lack programmatic accreditation by the organization
that offers the certification exam that employers require or prefer.

Minnesota Attorney General’s Lawsuit

Herzing has offered an accredited medical assistant diploma program at its Crystal, Minnesota campus for
many years. In 2011, Herzing began to offer a two-year associate degree in clinical medical assisting at its
Crystal campus. To be eligible to sit for the Certified Medical Assistant (“CMA”™) exam and obtain the
certification preferred by many employers, a student must graduate from a medical assistant program that is
programmatically accredited by either the Commission on Accreditation of Allied Health Education
Programs (“CAAHEP”) or the Accrediting Bureau of Health Education Schools (*ABHES™). Herzing’s
two-year degree program was not accredited by either organization.

http:/blogs. mprunews.org/oncampus/2013/1 1/mn-attorney-general-settles-with-herzing-u-over-lack-of-ma-

Student Testimonials

o “lattended the [American Career College] Medical Assistants program, which promised a career
in the medical field. Unfortunately, with all my hard work, this did not happen. 1 was
Valedictorian of my class and received honor roll and perfect attendance on graduation. A month
prior to graduation, the instructor informs me they had become wnaccredited and Kaiser or any
other hospital will not hire anyone from American Career College.” Student who wrote to the
Senate HELP Committee quoted in For Profit Higher Education: the Failure to Safeguard the
Federal Investment and Ensure Student Success,
http:/fwww help.senate. gov/imo/mediasfor_profit_report/PartiVACC pdf, pp. 235

» A National American University recruiter touted the school’s Medical Assisting Program but the
student found himself taking an accounting course. He complained and was then told that the
campus did not yet have approval for the Medical Assisting Program and that the school had
enrolled him in a healthcare management program. 2012 Senate HELP Committee Report, For
Profit Higher Education: the Failure to Safeguard the Federal Investment and Ensure Student
Success, http//www help.senate.gov/imo/media/for_profit report/Partil/NAU . pdf, p. 624

Surgical Technology

According to the U.S. Department of Labor, the majority of employers want surgical
technologists who have passed a national certification exam. Certification exams are
administered by the National Board of Surgical Technology and Surgical Assisting
(NBSTA) and the National Center for Certification Testing (NCCT). To become NBSTA
certified, you must have graduated from a school with programmatic accreditation from
either ABHES or CAAHEP.* To become NCCT certified, you must have graduated from
an “authorized” school.

The following programs do not meet accreditation requirements. There may be
additional programs that also do not meet accreditation requirements, as this limited
sampling arose from veteran complaints or lawsuits.

http://www.allalliedhealthschools com/health-careers/medical-technician/surgical-technologist-
certification/
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» 1 Brown Mackie campus in Kansas City, Kansas is Gl Bill approved but
graduates are unlikely to be hired because the Kansas City campus is neither
ABHES nor CAAHEP approved. As a result, graduates of the Kansas City
campus cannot become NBSTA certified. Brown Mackie’s Kansas City
campus is not NCCT authorized.*

1 Sanford Brown campus in St. Peters, Missouri is GI Bill approved but
graduates are unlikely to be hired because the Kansas City campus is neither
ABHES nor CAAHEP approved. As a result, graduates of this campus cannot
become NBSTA certified. It’s unclear whether Sanford Brown’s program is
NCCT approved."51

N

Veteran complaints suggest that a wide variety of other surgical technology programs
may also not lead to the jobs that veterans have studied for.

Veteran Student Testimonial

"I was unable to get a job in the private sector because Everest's Surgical Technical program was not
aceredited upon my graduation.  Everest University stole the government's money and burdened me with
tens of thousands of dollars of debt in return for a useless and meaningless degree.”

Ehren N. of Florida (May 2015 complaint received by Veterans Education Success)

New York Attorney General’s Lawsuit

“Certain health services programs, including the Diagnostic Medical Ultrasound, the Cardiovascular
Technology, and the Surgical Technology programs at Sanford Brown Institute.... were not
programmatically accredited; that graduates of these unaccredited programs could not sit for certain
qualifying exams typically necessary for employment upon graduation; and that graduates’ inability 1o sit
Jor these exams could negatively affect their employment opportunities.”

Attorney General of the State of New York v. Career Education Corporation, AOD No. 13-379, available
at: hitp://nylag.org/wp-content/uploads/2013/05/Executed-CEC-AOD. pdf

ADDITIONAL DEGREE PROGRAMS THAT SHOULD BE
INVESTIGATED

Veteran complaints suggest that a wide variety of additional degree programs may also
not lead to the jobs that veterans have studied for.

There may be additional programs that also do not meet accreditation requirements, as
this limited sample arose from veteran complaints or lawsuits.

Medical Billing & Coding

Medical Billing & Coding is a field similar to Medical Assistant—graduates of schools
that lack the proper accreditation or recognition in the field may find it difficult to find a
job.

fOVES phone call with NCCT on May 26, 2015.
*'Phone call with NCCT on May 28, 15.
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Veteran Student Testimonials

.

"I was told [hy Colorado Technical University] there were plenty of job opportunities in the
Medical Billing and Coding field. Bui they won't hire you unless you have least two years
experience, But how am gong 1o get the experience if they won't hire me? They also tld us before
we gradwated get hived and then worry about getting certified. Well that's not right either, They
are looking for you to be certified first.” Richard D. of Wisconsin (May 20135 complaint received
by Veterans Education Success)

“Iwas assured [by Colorado Technical University] that everything was correct and I'd get my
degree. They said they ave accredited which is how the GI Bill is paving for it. During my LAST
class for my associates degree, | found out that we can't gel certified in a few different levels
including the highest level which is actually required by most major medical facilities. It's a
useless degree.” Cheryt M. of HHinois (April 2015 complaint received by Veterans Education
Success)

"Sanford Brown lied, told me upon registration that my credits were transferable. This was
incorrect. I'was told I could get a job in that field. This was incorrect. Everything told to me was
incorrect and now [ owe money for a program that I took and aced however cannol get 4 job in
medical billing and coding. They also said they were aceredited. They are not.” Donna N. of
South Carolina (May 2015 complaint received by Veterans Education Success)

[Ar Sanford Brown, ] they didn't know how (o teach. If we didn’t understand we were told to "learn
it on our own.” One professor told us her way is the right way and to ignore the [Standard
Operating Procedure] on the test. We had to ask the President of the school for soap and paper
1owels in the lab because nothing was done when we asked professors for the supplies. We are
handling bodily fluid without being able to wash our hands before or after handling them. We
used donated expired reagents, test and rubes.” Millie Q of Texas (May 2015 complaint received
by Veterans Education Success)

Engineering and Technology

Engineering and Technology are additional fields in which industry standards require
accreditation. In engineering, the recognized accrediting body (since 1932) is the
Accreditation Board for Engineering and Technology, formerly known as the Engineers’
Council for Professional Development. Lack of appropriate accreditation may make it
difficult for graduates to obtain a job in their field of study.

Veteran Student Testimonials

"When I was speaking with the {1TT] recruiter, he told me they were accredited. Afier 9 months, 1
Jfound out yes they are accredited, just not ABET [Acereditation Board for Engineering and
Technology, which is expected in the industry] accredited. Then [ got deploved again. Now my
student loans are almost $7,000.” Heith 1. of Oregon (May 2015 complaint received by Veterans
Education Success

"“The quality of education [at Heald] was poor. [work in the telecom field and one would think
that coming from a school that advertised hands on learning, that I would have known how to
terminate telephone, data, and video jacks, right? Not the case. [ had a 2-year degree with barely
any hands on experience, never touched a relevant meter that professionals use in the field. 1 felt
very let down and cheated that I invesied so much time and energy, not getting the hands on
experience, and career support as intended.” Ryan B. of Hawaii (May 2015 complaint received by
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Veterans Education Success)

"CONCLUSION

In conclusion, veteran complaints and state law enforcement lawsuits enabled us to
identify a number of programs that lacked the proper accreditation needed to meet state
licensing requirements or employer expectations. As a result, veterans graduating from
these programs, which were GI Bill approved, would be unable to obtain a job in their
field of study. Our research likely uncovered only the tip of the iceberg with respect to
programs that lacked the proper accreditation.

There are likely additional programs that also do not meet accreditation requirements, as
this limited sampling arose from veteran complaints or lawsuits.

METHODOLOGY

Veterans Education Success identified degrees that do not lead to certification or
licensure by reviewing state Attorney General lawsuits and student complaints. We then
used several databases to determine the necessary certification or licensure requirements
for various degree programs.

e College Navigator. This Department of Education website indicates whether a school
participating in federal student aid is regionally or nationally accredited.

o Specialized Accrediting Agencies. We identified the specialized accrediting agencies
approved by the Department of Education and then used those agencies’ websites or
the website of the Council on Higher Education Accreditation (CHEA) to identify the
schools whose degrees have received programmatic accreditation (www.chea.org).

o State Certification and Licensure Requirements. For certain degrees such as nursing
and teaching, we reviewed state websites to determine if schools’ degree programs
were approved, enabling graduates to set for certification or licensure exams.

o Employer Preferences. We reviewed the website of organizations that provide
certifications for graduates of programs such as dental assistant, medical assisting,
and medical ultrasound sonography to determine industry hiring standards for
individuals who graduate with certificates or degrees in such fields.

e WEEMS Database. This Department of Veterans Affairs (VA) database identifies the
programs at each school campus that are approved to receive GI Bill funds
(http://inquiry.vba.va.gov/weamspub/buildSearchinstitutionCriteria.do).
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What is Due Process in

Federal Civil Service Employment?

A Report to the President and the Congress of the United States
by the LLS, Merit Systems Protection Board

May 2015




U.S. MERIT SYSTEMS PROTECTION BOARD
1615 M Street, NW
Washington, DC 20419-0001

The President
President of the Senate
Speaker of the House of Representatives

Dear Sirs:

In accordance with the requirements of 3 U.S.C. § 1204(a)(3), it is my honor to submit
this LS. Merit Systems Protection Board (MSPB) report. What is Due Process in Federal Civil Service
Emplovment? This report explains the interactions between the U.S. Constitution and adverse
personnel actions in a merit-based civil service.

In the Civil Service Reform Act of 1978 (CSRA). Congress sought to ensure that agencies
could remove poor perfarmers and employees who engage in misconduct. while protecting the civil
service from the harmful effects of management acting for improper reasons such as discrimination
or retaliation for whistieblowing. Recentiy, Congress has expressed an increased interest in amending
the CSRA. including those provisions that apply to adverse actions.

To assist Congress in these endeavors, this report explains the current civil service faws
for adverse actions and the history behind their formation. [talso explains why the Constitution
requires that any system to remove a public employee for cause mustinclude: (1) an opportunity
- before removal — for the individual to know the charges and present a defense; and (2) the ability
to appeal a remeval decision before an impartial adjudicator. The report discusses why the
circumstances of the case can determine whether the individual has been given the process that is “due”
and how this enables the employing agency to act even more swiftly when there is reason to believe that
a serious crime has been committed. The report also contains an appendix that clarifies any confusion
about how the current civil service operates.

Due process is available for the whistleblower, the employee who belongs to the "wrong”™
political party. the reservist whose periods of military service are inconvenient to the boss. the
scapegoat, and the person who has been misjudged based on faulty information. Due process isa
constitutional requirement and a small price to pay to ensure the American people receive a merit-
based civil service rather than a corrupt spoils system.

[ believe that you will find this report useful as you consider issues affecting the Federal

Government's ability to maintain a high-quality workforce in a merit-based civil service.

Respectfully,

Susan Tsui Grundmann
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U.S. Merit Systems Protection Board

Susan Tsui Grundmann, Chairman

Mark A. Robbins, Member

Office of Policy and Evaluation

Director

James M. Read

Deputy Director

James Tsugawa
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Sharon Roth
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Executive Summary

Recently, there has been extensive public discourse comparing the Federal civil
service and employment in the private sector, particularly pertaining to adverse actions
such as removals. The truth is that the adverse action laws are not entirely different. As
with private sector employers, the Government may be sued for discrimination,
violation of the rights of veterans to return to duty after military service, retaliation for
protected whistleblowing activities, and for ignoring other laws applicable to the private
sector that Congress has deemed necessary for the public good. However, it is also true
that there are some rules about the process for removing employees that apply only to
the Federal Government. As this report will explain in greater depth, the requirements
of the U.S. Constitution have shaped the rules under which civil service agencies may
take adverse actions, and the Constitution therefore must play a role in any responsible

discourse regarding modifications to those rules.

More than a century ago, the Government operated under a “spoils system” in
which employees could be removed for any reason, including membership in a different
political party than the President or publicly disclosing agency wrongdoing. The result
of such a system was appointment and retention decisions based on political favoritism
and not qualifications or performance. In response, Congress determined that there
was a need for a career civil service, comprised of individuals who were qualified for
their positions and appointed and retained (or separated) based on their competency
and suitability. As a part of this system, Congress enacted a law stating that any adverse
action must be taken for cause — meaning that the action must advance the efficiency of

the service.

Today, that law, as amended, is codified in chapter 75 of title 5. Under chapter
75, an agency may implement an adverse action — up to and including removal - for
such cause as will promote the efficiency of the service. Before an agency imposes a
suspension for 14 days or less, an employee is entitled to: (1) an advance written notice
stating the specific reasons for the proposed action; (2) a reasonable time to answer

orally and in writing and to furnish affidavits and other documentary evidence in

A REPORT BY THE U.S. MERIT SYSTEMS PROTECTION BOARD i
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support of the answer; (3) be represented by an attorney or other representative; and (4)

a written decision and the specific reasons therefor at the earliest practicable date.

Before an agency imposes a suspension for more than 14 days, a change to lower
grade, reduction in pay, or a removal action, an employee is entitled to: (1) at least 30
days’ advance written notice, unless there is reasonable cause to believe the employee
has committed a crime for which a sentence of imprisonment may be imposed, stating
the specific reasons for the proposed action; (2) a reasonable time, but not less than 7
days, to answer orally and in writing and to furnish affidavits and other documentary
evidence in support of the answer; (3) be represented by an attorney or other
representative; and (4) a written decision and the specific reasons therefor at the earliest
practicable date. The law also provides that for these more serious adverse actions, once
the action has taken effect, the employee is entitled to file an appeal with the Merit

Systems Protection Board.

While a legislature can decide whether to grant property, the Constitution
determines the degree of legal process and safeguards that must be provided before the
Government may take away that property. The U.S. Supreme Court has repeatedly held
that, when a cause is required to remove a public employee, due process is necessary to
determine if that cause has been met. Neither Congress nor the President has the power

to ignore or waive due process.

Due process “couples” the pre- and post-deprivation processes, meaning that the
more robust the post-deprivation process (i.e., a hearing before an impartial
adjudicator), the less robust the process must be before the action occurs. However, at
a minimum, due process includes the right to: (1) be notified of the Government’s
intentions; and (2) receive a meaningful opportunity to respond before the action takes

place.

Congress has enacted the procedural rules described above to help ensure that
adverse actions are taken in accordance with the Constitution and for proper cause. Due
process — and the rules that implement it — are in place for everyone, not only for the

few problem employees who will inevitably appear in any workforce of more than a

IV WHAT 1S DUE PROCESS IN PEDERAL CIVIL SERVICE EMPLOYMENT?
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million individuals. Due process is there for the whistleblower, the employee who
belongs to the “wrong” political party, the reservist whose periods of military service are
inconvenient to the boss, the scapegoat, and the person who has been misjudged based
on faulty information. Due process is a constitutional requirement and a small price to
pay to ensure the American people receive a merit-based civil service rather than a

corrupt spoils system.

When considering any changes to the current statutes for adverse actions, it will
be important for those involved in the debates to consider: (1) how best to achieve the
goal of a merit-based civil service that has the respect of the American people, including
those citizens that the Government hopes will answer the call to public service; and (2)
the extent to which the new language of the statutes will comport with the Constitution

as interpreted by the U.S. Supreme Court.

A REPORT BY THE LS. MERIT SYSTEMS PROTECTION BOARD il
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Introduction

The issue of due process! in Federal employment has received attention in recent
vears in the decisions of both the U.S. Merit Systems Protection Board (“MSPB” or “the
Board”) and its reviewing court, the U.S. Court of Appeals for the Federal Circuit
(“Federal Circuit™).? The roots of due process are older than the Republic and are
enshrined in the Constitution.3 In 1912, when Congress established by statute that civil
service employees could not be removed except for just cause, it included a list of
processes due to employees.4 Congress also was concerned about due process when it
enacted the Civil Service Reform Act of 1978 (CSRA), which created the Board as a
successor agency to the Civil Service Commission (CSC) and codified the procedures
many agencies still use today to remove or diseipline Federal employees.5 Due process’s
deep roots in American jurisprudence, the Constitution, and more than a century of
Federal civil service laws ensure that it is an issue that is fundamental to the question of

Federal employee rights. The purpose of this report is to describe, in plain English, the

: Due process refers to the steps that the Government must take to ensure fairness before
depriving a citizen of life, liberty, or property. As Chapter Two will explain in greater depth,
due process is guaranteed by the U.S. Constitution and applies to public employment in which
the Government has established that there must be a cause to remove or suspend an individual.
See Gilbert v. Homar, 520 U.S. 924, 935-36 {1997) {(suspension); Cleveland Board of
Education v. Loudermill, 470 U.8. 532, 541 (1985) (removal). Due process “is flexible and calls
for such procedural protections as the particular situation demands.” Gilbert, 520 U.S. at 930
(quoting Morrissey v. Brewer, 408 U.S. 471, 481 (1972}).

2 See, e.g., Ward v. U.S. Postal Service, 634 ¥.3d 1274, 1279 (Fed. Cir. 2011) (holding that if
a deciding official is given new and material information relevant to the charges or the penalty
without providing the employee with an opportunity to respond, then the employee’s due
process rights are violated); Gajdos v. Department of the Army, 121 M.8.P.R. 361, 19 18-25
{2014) (arguing that Mathews v. Eldridge, 424 U.S. 319 (1976) established the standard to be
used to determine due process rights); but see id., dissenting opinion of Vice Chairman
Wagner, at § 3 (asserting that the Board’s examination of an employee’s entitlement to due
process should be governed by Cleveland Board of Education v. Loudermill, 470 U.S. 532
(1985), not Mathews).

3 Griffin v. Hlinois, 351 U.S. 12, 16-17 (1956) (explaining that our constitutional guarantee
of due process follows the tradition set forth in the Magna Carta). See Pacific Mutual Life
Insurance Co. v. Haslip, 499 U.S. 1, 28-34 (1991) (Scalia, J., concurring) (describing the
history of due process from the Magna Carta in 1215, to an English statute from 1354, to the
American colonists’ understanding of the term in the late 18th century as expressed in their
laws and state constitutions, to Supreme Court decisions reached thereafter).

4 Lloyd-La Follette Act, 37 Stat. 555, Aug. 24, 1912,

5 8. Rep. 95-969, at 40 (1978 U.S.C.C.A.N, 2723, 2762) (explaining that the CSRA’s “new
procedures {were expected to] make it possible to act against ineffective employees with
reasonable dispatch, while still providing the employee his due process rights”).

A REPORT BY THE U.8. MERIT SYSTEMS PROTECTION BOARD i
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history of due process and the sources of due process rights in Federal employment to
explain the past and provide a foundation to explore issues that may arise in the future.
Appendix A contains a list of some perceptions about the civil service, accompanied by
facts to clear up confusion about the system along with citations to allow further
research and discovery for those who may be interested in correcting the record.
Appendix B contains flowcharts showing how the adverse action system works. The
materials contained in the appendixes are repeated in the back of the report on

perforated sheets so that they can be removed and shared with others.

2 WHAT IS DUE PROCESS IN FEDERAL CIVIL SERVICE EMPLOYMENTY
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Chapter One: Development of Federal Emplovee Rights
Due process is the means by which the Government may lawfully deprive an
individual of his or her life, liberty, or property.® To explain why due process applies to
Federal employment we begin with a discussion of why Federal employees have a

property interest in their employment.

The right to be removed only for just cause (and not arbitrarily or for a reason
that is contrary to the public good) is distinct from due process. However, it is that right
to just cause that gives the employee a property interest in the job, which triggers the
constitutional requirement that the Government follow due process in the removal of

that property interest.

To many people, it may seem odd for the law to give a person a “right” to
continue in a Federal job, the thinking being that the job belongs to the Government on
behalf of the American people and the incumbent is merely the temporary holder of the
position. The job exists to serve the public, not the particular person who happens to be

filling it. Why, then, protect the individual’s right to keep the job?

The right to be removed only for cause did not come about purely out of concern
for the individual who desires to avoid unemployment. Rather, it was the result of
thorough debate over how best to ensure that the individuals responsible for
effectuating Federal laws — employees of the executive branch — were the right people
for the jobs at hand. The requirement that there be just cause to remove an employee is
the opposite side of the coin from the requirement that the appointment of the
individual be justified by his or her fitness for service. Both ensure a merit-based

system.

Spolls Svstem

Prior to 1883, incompetence and corruption flourished throughout the Federal

Government, as individuals were appointed and retained (or separated) based upon

6 U.8. Const. Amend. V.
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political contributions rather than capabilities or competence.” This was known as the
“spoils system” because Federal positions were considered the spoils of war (elections
being the war) available for distribution to supporters as payment for that support.® In
the words of Theodore Roosevelt (who served as a Civil Service Commissioner before
becoming the 26th President), “[t]he spoils system was more fruitful of degradation in
our political life than any other that could possibly have been invented. The spoils-
monger, the man who peddled patronage, inevitably bred the vote-buyer, the vote-seller,

and the man guilty of misfeasance in office.”®

Aside from the ethical standards of an individual who was likely to engage in the
behaviors necessary to be selected in a spoils system, holding the position itself also did
not encourage ethical behavior. In order to keep the appointment, an employee might
use his office to grant favors to the leadership of the party in power. “Not only
incompetence, but also graft, corruption, and outright theft were common.”© George
william Curtis, a proponent of a merit-based civil service, said that under the spoils
system, “[t]he country seethe[d] with intrigue and corruption. Economy, patriotism,
honesty, honor, seem[ed] to have become words of no meaning.”* The system was so

deeply corrupt that ultimately, a President was assassinated by a disappointed office

7 Elrod v. Burns, 427 U.S. 347, 354 (1976) (explaining that “strong discontent with the
corruption and inefficiency of the patronage system of public employment eventuated in the
Pendleton Act”). President Andrew Jackson is famously credited with saying, "If you have a job
in your department that can’t be done by a Democrat, abolish the job[.]" The Independent,
sAndrew Jackson,” available at http://www.independent.co.uk/news/presidents/andrew-
jackson-1391112.html. See also U.S. Office of Personnel Management, Biography of an Ideal
(2003), at 175-200.

8 1.8, Office of Personnel Management, Biography of an Ideal (2003), at 184.
9Id. at 182-83.
w© Id. at 183-84.

uId. at 182. In 1871, George William Curtis was appointed by President Ulysses §. Grant to
serve as chairman of the first Federal Civil Service Commission. The commission was unable to
stop the use of patronage to fill positions and Curtis resigned. Ultimately, the commission’s
funding was terminated and reform would not come until the Pendleton Act of 1883. New York
Times, “On This Day,” available at
https://www.nytimes.com/learning/general/onthisday/harp/1207 html.
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seeker who believed that he was entitled to a Federal job based on the work he had done

for his political party and had been denied this entitlement.12

the Pendleton Act 0f 1883

In 1883, Congress passed the Pendleton Act, which required that the classified
civil service (meaning the Federal positions subject to the rules for merit that Congress
had established) hire employees based on the “relative capacity and fitness of the
persons examined to discharge the duties” in question, following “open, competitive

examinations” of candidates.2

However, retention of these capable individuals proved to be a different question.
In the decades following the Pendleton Act, protections against removals varied based
on the whims of the President in office. In 1896, President Grover Cleveland ordered
that removals of Federal employees could not be made based on “political or religious
opinions or affiliations” and penalties for “delinquency or misconduct” must be “like in
character” for “like offenses{.]"¢ In 1897, President William McKinley amended that
rule to include that, “No removal shall be made from any position subject to competitive
examination except for just cause and upon written charges filed with the head of the
Department, or other appointing officer, and of which the accused shall have full notice

and an opportunity to make defense.”s

Despite these rules, abuses remained. In 1912, when discussing the need to enact
legislation to ensure that removals were consistent with merit, Senator Robert La
Follette entered into the Congressional Record stories of myriad abuses, including that

a “particularly efficient” employee who was recently promoted was fired a few weeks

2 Biography of an Ideal at 199-201.
13 Pendleton Act of 1883, § 2.

14 Grover Cleveland, “Executive Order - Civil Service Rules,” Rule 11, §§ 3, 6 (May 6, 1896),
availableat http://www.presidency.ucsb.edu/ws/?pid=70805.

5 United States v. Wickersham, 201 U.S. 390, 398 (1906) (quoting the Executive Order of
July 27, 1897).
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later for notifying the press of dangerous working conditions that had already caused
the deaths of four people.’® One letter entered into the record alleged that reductions in
grade and summary removals for reasons unrelated to job performance had caused the

civil service to become “a laughing farce and a cruel mockery.”w

In 1912, Congress enacted section 6 of the Lloyd-La Follette Act, which stated in
part,

That no person in the classified civil service of the United States shall be
removed therefrom except for such cause as will promote the efficiency of
said service and for reasons given in writing, and the person whose
removal is sought shall have notice of the same and of any charges
preferred [sic] against him, and be furnished with a copy thereof, and also
be allowed a reasonable time for personally answering the same in writing;
and affidavits in support thereof] .]18

The Lloyd-La Follette Act included the right of the CSC to review a copy of the
records related to the above, but expressly did not provide for the right to a hearing or
examination of witnesses unless the management official effectuating the removal chose

to provide them.®

6 48 Cong. Rec. 10731 (Aug. 12, 1912). The passage of more than a century has not
eliminated the need to ensure that removals are for cause and not for an improper reason such
as retaliation for whistleblowing. See, e.g, Aquino v. Department of Homeland Security, 121
M.S.P.R. 35 (2014). In Aquino, the appellant, a screener for the Transportation Security
Administration (TSA), informed his fourth-level supervisor of actions by his first-level
supervisor that he reasonably believed posed a substantial and specific danger to public safety
in aviation. The supervisor then alleged that the appellant was inattentive to his duties and the
appellant was removed on this basis. The appellant exhausted his remedies with the Office of
Special Counsel and filed an individual right of action appeal with MSPB. Following a hearing,
MSPB determined that the appellant’s supervisor learned of the appellant’s disclosure on the
same day the appellant made his disclosure and that it was only a few days later that the
appellant’s supervisor reported the appellant’s alleged misconduct to upper-level management.
Additionally, MSPB determined that other employees, who committed offenses similar to the
allegations against the appellant, but who were not whistleblowers, were not removed. MSPB
therefore found that the appellant’s protected whistleblowing activity was a contributing factor
in his removal and ordered the agency to cancel the removal action. Id. at 19 2-4, 14-31, 33.

7 48 Cong. Rec. 10729 (Aug. 12, 1912). Senator La Follette alleged that following his
inquiries into the state of the civil service, the Postal Service violated postal laws and subjected
his mail to “an espionage that was almost Russian in its character[,]” opening and examining
mail addressed to the senator sent by Postal Service employees. Id.

® 37 Stat. 555 (Aug. 24, 1912},

9 Id.
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By the time World War II approached, the CSC had carved out a role for itself
overseeing the removal process, but it was very limited. Agencies would give the CSC
copies of a removal file only upon request by the CSC and only for the purpose of
investigating procedural compliance with the statute. The CSC made it clear that
neither it nor the courts would review whether there was sufficient cause for removal or

any other “exercise of discretion by the appointing power[.}]"20

Sevence Act of 1044

For veterans, this situation — in which the CSC would not look at whether the
agency had cause for implementing a removal action — changed in 1944 with the
enactment of the Veterans’ Preference Act (VPA). Under the VPA, preference-eligible
veterans were allowed to file an appeal with the CSC for discharges, suspensions of more
than 30 days, furloughs without pay, reductions in rank or compensation, or
debarment.2t This right included furnishing affidavits in support of the individual and
an entitlement to appear before the CSC, which would then issue its findings and
recommendations.2? However, there was an important piece missing from the VPA of
1044 as originally enacted; agencies were not specifically required to abide by the CSC'’s

decisions.?3 A House Report explaining the need to add a legal requirement for agencies

20 “The power of removal for unfitness remains in the appointing officer unimpaired by the
restrictions of the civil-service law and rules. He is the judge of the qualifications of his
subordinates, and the question whether such cause exists as requires a removal in the interests
of the efficiency of the service is for him to determine. The judgment of the appointing officer
as to whether or not the causes for removal are sufficient is not reviewable by the courts or by
the Civil Service Commission, but the civil-service rules provide that the Commission shall
have authority to investigate any alleged failure to follow the procedure required by statute or
rule. Courts will not restrain or review the exercise of discretion by the appointing power,
except to enforce statutory restrictions, and will not interfere in or review cases of alleged
violation of executive rules and regulations relating to removals. An employee’s fitness,
capacity, and attention to his duties are questions of discretion and judgment to be determined
by his superior officers.” U.S. Civil Service Commission, Removal, Reduction, Suspension, and
Furlough, Form 505 (Mar. 1937), at 1, 6-7.

2 58 Stat. 387 (Veterans' Preference Act of 1944) § 14.
2 fd.

23 See generally 58 Stat. 387 (Veterans’ Preference Act of 1944). The CSC was given the
authority to “make and enforce appropriate rules and regulations” to effectuate the purpose of
the VPA. Id. at § 19. However, the CSC's decisions concerning the appeals process under the
VPA were often “disregarded” by the employing agencies and departments. H. Rep. 80-1817
{Committee on Post Office and Civil Service) (Apr. 16, 1948).
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to comply with recommendations from the CSC stated, “It is obvious that the Veterans’
Preference Act is a nullity unless provision is made to make effective the decisions of the
Civil Service Commission with respect to appeals processed by veterans and other
employees under the provisions of the Veterans’ Preference Act.”24 The VPA was
amended in 1948 to state that agencies were required to comply with CSC

recommendations in appeals brought under the VPA.25

While the VPA provided protections for preference eligibles, the system for those
without preference remained in a state of disorder. A 1953 study conducted by a
subcommittee of the Senate Committee on [the] Post Office and Civil Service described
the adverse action review process afforded by the Lloyd-La Follette Act as
“comparatively feeble[.]"26 The report stated that, “[e]veryone interviewed during the
study has agreed that appeals and grievances policies and practices in the Federal
Government as a whole are in a state of confusion. The legislative basis for the
disposition of these matters is a patchwork of laws enacted at different times and for
different purposes.”2? The subcommittee found that a lack of central direction from the
CSC, varying levels of protection in different agencies based on individual agency
policies, and the inability of employees in some agencies to get a hearing on matters as
serious as removal actions, “tend[ed] to breed confusion and misunderstanding and to
cause resentment, distrust, and exasperation on the part of employees and management

alike.”28

24 H. Rep. 80-1817 {Committee on Post Office and Civil Service) (Apr. 16, 1948).
25 62 Stat. 575, Pub. L. No. 80-741 (Jun. 22, 1948).

26 Senate Committee on Post Office and Civil Service, Appeals and Grievance Procedures in
the Federal Government, 83 8. Doc. 33 (Mar. 20, 1953), at 7-8.

27 Id. at 3-4. The laws and executive orders mentioned by the report included protections
against discrimination and appeal rights for performance ratings and classification decisions.
Id. at 8.

= Id. at 4-5. When it was left up to agencies to decide what protections to grant, the

pattern was quite interesting ~ particularly given that the study occurred during the height of
the Cold War. The greater the national security implications of an agency’s mission, the more
inclined the agency seemed to be to protect employees from improper actions. Agencies with
responsibilities for national defense and veterans, such as the Department of the Army, Mutual
Security Agency, and the Veterans’ Administration, opted to “go beyond the letter of the law in
establishing hearing procedures.” These agencies chose to give both hearing and appeal rights
to non-veterans as well as veterans for adverse actions involving misconduct, poor
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The House Committee on [the] Post Office and Civil Service reached similar
conclusions regarding the inadequacies of the system in place in the 1950s, concluding

that,

In light of all of the circumstances, and recognizing that an increase in
appeals before the Commission would result, there seems to be no sound
ground for denying equal appeals rights to all Federal employees or for
continuance of the present situation which in effect relegates the
nonpreference Federal employee to the status of a second-class citizen, in
comparison to preference employees, in certain classes of appeals from
adverse personnel actions.2¢

ent Kennedy's BExecutive Qrder in 1962

On January 17, 1962, President John Kennedy addressed these problems by
issuing an executive order to “extend to all employees in the competitive civil service
rights identical in adverse action cases to those provided preference eligibles.”so This

included the right to appeal adverse agency decisions to the CSC.3
The Uil Service Reform Act of 1978

In 1978, Congress enacted the CSRA. “A leading purpose of the CSRA was to
replace the haphazard arrangements for administrative and judicial review of personnel

action[s], part of the outdated patchwork of statutes and rules built up over almost a

performance, and malfeasance. Id. at 8. The Central Intelligence Agency and Atomic Energy
Commission also would always grant a hearing before taking an adverse personnel action. Id.
at 4. In contrast, the Department of Agriculture chose to deny hearings before removing an
employce. Id. at 8. $till other agencies, such as the Department of Justice, chose to have no
formal policy, so that procedures may have varied in similar cases within the same agency. Id.

29 House Committee on Post Office and Civil Service, United States Civil Service
Commission Report, 84 H. R. Rept. No. 1844 (Mar. 1, 1956), at 46. “Preference” employees are
individuals entitled to preferential treatment in certain hiring and separation situations
because of past military service. Levels of preference can vary, and the individual may be a
veteran, spouse, widow, or mother, depending on the circumstances. For more information
about veterans’ preference and how it operates, see 1.8, Merit Systems Protection Board,
Veteran Hiring in the Civil Service: Practices and Perceptions (2014), available at
www.mspb.gov/studies.

30 Executive Order 10988, Employee-Management Cooperation in the Federal Service,
Jan. 17, 1962, § i4.

aJd,
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century that was the civil service system.”32 In the CSRA, Congress recognized the
importance of due process and an outside review procedure to ensure that adverse
actions were merit-based and comported with constitutional requirements as
established by Supreme Court decisions issued as of 1978.33 It codified the employee’s
right to: (1) notice of the charges; (2) a reasonable opportunity to respond to the
deciding official; and (3) an appeal to a neutral body after the adverse action takes
effect.34 Congress also made it clear that agency actions would not be permitted to
stand if they were the result of prohibited personnel actions, such as discrimination or

retaliation for whistleblowing.3s

As discussed later in this report, some provisions of the CSRA have been
modified over the years. But, the core protections (notice of the proposed action, a
meaningful opportunity to respond, and a right to be heard by a neutral adjudicator}
remain for most employees and have been expanded to encompass additional
employees not originally covered by the CSRA.36 These core protections and the
standards of proof to take an adverse action are discussed in greater depth in Chapter
Three.

Unfortunately, misunderstandings have occurred about how the adverse action
laws operate. Appendix A contains a list of some perceptions that people may have
about the ability of agencies to implement adverse actions and provides information to

clear up the confusion.

32 United States v. Fausto, 484 U.S. 439, 444 (1988) (internal punctuations and citations
omitted).

338, Rep. 95-969, at 19, 24, 51-52 (1978 U.S.C.C.A.N. 2723, 2741, 2746, 2773-74).

3 5 U.8.C. §§ 7503, 7513, 7701-7703. The Lloyd-La Follette Act included the right to notice
and an opportunity to respond, but was missing the important post-action review process by a
neutral body to ensure that the action was in the interest of the efficiency of the service and
had not been taken for an improper reason. See 37 Stat. 555 (Aug. 24, 1912).

355 U.S.C. § 7701(c)(2). See, e.g., Sowers v. Department of Agriculture, 24 M.S.P.R. 492,
494, 496 (1984) (ordering the cancellation of a removal action after the Board found that the
record showed the agency manipulated circumstances to remove a whistleblower who was
excellent in his post).

36 See, e.g., Civil Service Due Process Amendments of 1990, Pub. L. No. 101-376, 104 Stat. 461.
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As this chapter has explained, the protections currently provided to Federal
employees were the result of a slow evolution involving both congressional action and
independent action by various Presidents through executive orders. These protections
were provided because it became clear over time that a consistent review process for

adverse actions was necessary for an effective merit-based system.

However, as the next chapter explains, in 1985, the third branch of the
Government — the judiciary — became involved in the matter and via its interpretation of
the U.S. Constitution, it changed the ground rules under which the executive and
legislative branches are permitted to operate the civil service. In Cleveland Board of
Education v. Loudermill, 470 U.S. 532 (1985), the Supreme Court held that Congress
(through statutes) or the President (through executive orders) can still grant
protections to employees, but Congress and the President lack the authority to decide
whether they will grant due process rights for those protections. Rather, according to
the Supreme Court, the Constitution guarantees that if there must be a cause to remove
the individual from his or her job, then there is automatically a due process requirement

to establish that the cause has been met.37

37 See Loudermill, 470 U.S. at 541, See also Eric Katz, “Lawmakers Threaten New Secret
Service Chief's Job, Tell Him to Fire More Agents,” Govexec.com (Mar. 24, 2015), available at,
http://www.govexec.com/defense/2015/03/lawmakers-threaten-new-secret-service-chiefs-job- tell-
him-fire-more-agents/108208/%oref=govexec_today_nl, in which the Director of the
Secret Service explained, “I am resolved to holding people accountable for their actions. . . But
1 want to make clear that I do not have the ability to simply terminate employees based solely
on allegations of misconduct. This is not because I am being lenient, but because tenured
federal government employees have certain constitutional due process rights which are
implemented through statutory procedures.”
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Cleveland Board of Education v. Loudermill (“Loudermill”) is a landmark case
that serves as the foundation for nearly any recent case involving the due process rights
of public employees, including Federal employees.38 However, Loudermill did not
happen in a vacuum and does not stand alone. It is consistent with the Supreme Court
decisions about public employment that preceded it.39 Loudermill and its progeny
uniformly provide that while governments decide whether employment with them will
be at-will, once a government institutes the requirement that it must have a cause to
take adverse actions, constitutional requirements will determine a minimum threshold

for how those actions can occur.

cudermill €

James Loudermill was employed by the Cleveland Board of Education in 1979-
1980. He was classified as a civil servant. Under Ohio state law in effect at the time,
“[stuch employees {could] be terminated only for cause, and [could] obtain

administrative review if discharged.”40

Prior to his appointment, Loudermill claimed that he had never been convicted of
a felony, despite having been convicted of grand larceny more than a decade earlier. He

was removed for dishonesty regarding his criminal history without being provided an

3t While Loudermill originated as a challenge to a state law, the U.S. Supreme Court and the
Federal Circuit have clearly and unequivocally held that the decision in Loudermill applies to
actions taken against Federal employees. The issue is public employment, regardless of the
level of government. See, e.g., Lachance v. Erickson, 522 U.S. 262, 266 (1998) (explaining that
while the Loudermill holding of due process, particularly the right to notice and a meaningful
opportunity to respond, applies to the Federal civil service, there is no right to lie in that
response); Stone v. Federal Deposit Insurance Corporation, 179 ¥.3d 1368, 1375 (1999)
(quoting and citing Loudermill extensively to explain a Federal employee’s due process right to
present his or her side of the case).

3 See, e.g., National Collegiate Athletic Association v. Tarkanian, 488 U.S. 179, 192 (1988)
(citing Loudermill and holding that when a state university acts to “impose a serious
disciplinary sanction” on a tenured employee, it must comply with due process); Board of
Regents of State Colleges v. Roth, 408 U.S. 564, 576-77 (1972) {describing three earlier
decisions in which the Court held that due process rights applied to public employment).

4 Loudermill, 470 U.S. at 535.
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opportunity to respond to the charge or to challenge the decision to remove him.4: He
appealed the removal decision to Ohio’s civil service commission. When the Ohio
commission upheld the removal, Loudermill had the right to appeal that decision
through the state courts. He opted to file a claim in Federal court instead, asserting that
the Ohio statute under which he was removed was unconstitutional because it did not

entitle him to respond to the charge against him before the removal took place.42

The Federal district court determined that Loudermill had a property right in the
position but “held that because the very statute that created the property right in
continued employment also specified the procedures for discharge, and because those

procedures were followed, Loudermill was, by definition, afforded all the process due.”43

At about the same time, another Ohioan, Richard Donnelly, was removed from
his position by the Parma Board of Education. While Donnelly was reinstated by the
Ohio civil service commission (without back pay for the period in which he had been
terminated), he also challenged the constitutionality of the same law “[i]n a complaint
essentially identical to Loudermill's[.]” Because of the similarities, the two cases were

consolidated for appeal.44 They are jointly known as Loudermill.

On appeal, the U.S. Court of Appeals for the Sixth Circuit found that both
individuals had a property right to their positions. However, unlike the district court
below, the Sixth Circuit found that “the compelling private interest in retaining
employment, combined with the value of presenting evidence prior to dismissal,
outweighed the added administrative burden of a pre-termination hearing” and that

Loudermill and Donnelly had therefore been “deprived of due process.”45

ald.

4 Id.

43 Fd. at 536.

4 Id. at 536-37.

45 Id. at 537 (punctuation added).
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The Supreme Court granted certiorari for both cases.4¢ The question of whether
the appellants had a property interest in their jobs was disposed of quickly. The court
noted that the individuals, by statute, were “entitled to retain their positions during
good behavior and efficient service, [and] could not be dismissed except for
misfeasance, malfeasance, or nonfeasance in officef.]”+ The Court agreed with the
district and appellate courts below that by limiting the circumstances under which the
positions could be taken away, the statute gave the employees property rights in their

positions.48

While not disputing the existence of the property right, the Parma Board of
Education argued that the same law that granted the property right also provided the
conditions under which the property in question (the job) could be taken away. This
was known as the “bitter with the sweet” approach because the law simultaneously gave

the property in question and enabled the state to take it away on its own terms.49

In response to this claim, the Court determined that, “[t]he point is
straightforward: the Due Process Clause provides that certain substantive rights - life,
liberty, and property — cannot be deprived except pursuant to constitutionally adequate
procedures. The categories of substance and procedure are distinct.” In other words, a
statute can give the substance — namely the property right ~ but the fact that it has done
so does not necessarily mean that it can freely limit the procedures by which that right

can be taken away.5°

4 Certiorari refers to an order from an appellate court to a lower court instructing it to
deliver a case so that it may be reviewed. Most cases heard by the Supreme Court are the
results of it granting requests that it issue such orders, causing it to be referred to as “granting
certiorari” — meaning that the court has indicated it will agree to review a case. Black’s Law
Dictionary (1oth ed. 2014).

47 Loudermill, 470 U.S. at 538-39 (internal punctuation omitted).
48 Id.
49 Id. at 539-40.

50 Id. at 541. Property rights in continued employment may come from statutes or from
other commitments made by the governmental entity. See, €.g., Roth, 408 U.S. at 576-77
(describing a case, Connell v. Higginbotham, 403 U.S. 207, 208 (1970), which held that an
employment contract with a clearly implied promise of continued employment was sufficient to
establish the property right); Leary v. Daeschner, 228 F.3d 729, 741-42 (6th Cir. 2000)
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The Court held that,

Property cannot be defined by the procedures provided for its
deprivation any more than can life or liberty. The right to due
process is conferred, not by legislative grace, but by constitutional
guarantee. While the legislature may elect not to confer a property
interest in public employment, it may not constitutionally authorize
the deprivation of such an interest, once conferred, without
appropriate procedural safeguards.s:
The Court explained that, “once it is determined that the Due Process Clause
applies, the question remains what process is due. The answer to that question is not to

be found in the Ohio statute.”s? Rather, it comes from the Federal Constitution.s3

The Loudermill Court explained that the “root requirement” of the Due Process
Clause is that “an individual be given an opportunity for a hearing before he is deprived
of any significant property interest. This principle requires some kind of a hearing prior
to the discharge of an employee who has a constitutionally protected property interest in

his employment.”s4

One reason for this due process right is the possibility that “[e]ven where the
facts are clear, the appropriateness or necessity of the discharge may not be; in such
cases, the only meaningful opportunity to invoke the discretion of the decisionmaker is

likely to be before the termination takes effect.”ss The Court was emphatic that “the

right to a hearing does not depend on a demonstration of certain success.”5

The Court recognized that public employers might not want to keep an employee

on the job during the pre-termination process. However, its recommended solution was

(holding that a contract, such as a collective bargaining agreement, may create a property
interest).

st Loudermill, 470 U.S. at 541 (internal punctuation omitted).
52 Id. (internal punctuation and citation omitted).
53 Ied.

¢ Id. at 542 (internal punctuation and citations omitted). The Court also stated that, “this
rule has been settled for some time now.” Id.

53 Id. at 543.
56 Id. at 544.
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that, “in those situations where the employer perceives a significant hazard in keeping
the employee on the job, it can avoid the problem by suspending with pay.” Removal
without a pre-termination process is not an option.5? Rather, an employee with a

property right in the position must be given “notice and an opportunity to respond.”s8

While the decision in Loudermill explained that pre-termination procedures are
required, it also made it clear that the constitutionality of termination procedures does
not depend solely on the pre-termination process. The Court stated that its holding was
heavily dependent on “the provisions in Ohio law for a full post-termination hearing.”ss
The two issues (pre- and post-termination procedures) are “coupled” when looking at

the question of whether due process has been given.60

The “nature of the subsequent proceedings” can determine whether the pre-
termination proceedings were adequate.5* When applying this rule, courts have
emphasized the need to look at the “totality” of the procedures.®2 For example, in
Farhat v. Jopke, 370 F.3d 580, 597 (6th Cir. 2004), the court held that Loudermill does
not demand that the pre-termination opportunity to respond take place before a neutral
and impartial decision-maker when impartiality is provided by a “post-termination
proceeding where bias and corruption are ferreted out.”3 However, while “the nature

of subsequent proceedings may lessen the amount of process that the state must provide

w7 Id. at 544-45.
58 Id. at 546.

59 Id. at 545-48.
8o Id. at 547-48.

6 Fd. at 545. Because of this coupling, the constitutionality of the process as a whole may
depend on the constitutionality of various stages of the process, including which party bears
the burden of proof. The Supreme Court has held that for a deprivation of life, liberty, or
property, a statute that presumes guilt without “a fair opportunity to repel” that presumption
violates the due process clause. Manley v. State of Georgia, 279 U.S. 1, 6 (1929). See also
Speiser v. Randall, 357 U.S. 513, 524 (1958) (explaining that in both criminal and civil cases,
the burden of proof cannot be “unfairly” shifted to the defendant).

5t West v. Grand County, 967 F.2d 362, 368 (10th Cir. 1992).

63 Farhat, 370 F.3d at 597. See Clements v. Airport Authority of Washoe County, 69 F.3d
321, 332-33 (9th Cir. 1995) (holding that if post-termination proceedings are overseen by
individuals who harbor malice for the employee’s whistleblowing activities, the process will fail
to meet the due process requirements).
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pre-termination, subsequent proceedings cannot serve to eliminate the essential

requirement of a pre-termination notice and opportunity to respond.”64

Lowdermidl Applies to the Federal Government

Public employers ~ whether state or Federal — are covered by the due process
guarantees of the U.S. Constitution.6s For this reason, a decision by a Federal court
pertaining to due process in state employment can be instructive when the holding is
reached as a result of the Federal Constitution. However, a decision reached by the U.S.
Supreme Court is more than instructive — it is an instruction.s¢ When the Supreme
Court reaches a conclusion based on the requirements of the Federal Constitution, that
holding should be considered when setting laws, regardless of whether the legislature in
question is state or Federal. While Loudermill was a decision involving a state
employer, both the Supreme Court and the Federal Circuit have explicitly
recognized that the Constitutional due process rights described in

Loudermill apply to the Federal civil service.

The two most well-settled (and well-known) issues in all of American
jurisprudence are quite simple: “An act of congress repugnant to the constitution
cannot become a law” and it is “emphatically the province and duty” of the judiciary to

interpret laws and the Constitution.58 As a result, any decisions by the Supreme Court

64 Clements, 69 F.3d at 332.

6 While the Federal Government is covered by the Fifth Amendment and the states by the
Fourteenth Amendment, the effect is the same. See Hampton v. Mow Sun Wong, 426 U.S. 88,
100 (1976) (explaining that, “when there is no special national interest involved, the Due
Process Clause has been construed as having the same significance as the Equal Protection
Clause™); Block v. Hirsh, 256 U.S. 135, 159 (1921) {explaining that, “{t]he national government
by the Fifth Amendment to the Constitution, and the states by the Fourteenth Amendment, are
forbidden to deprive any person of ‘life, liberty, or property, without due process of law™).

66 The Supreme Court is the highest court for cases involving claims brought under the
Federal Constitution and for claims arising under Federal civil service laws. See 28 U.S.C.
§ 1254 (granting the Supreme Court jurisdiction to review cases from the courts of appeals);
28 U.S.C. § 1295(a)(9) (granting jurisdiction over MSPB decisions to the Federal Circuit).

&7 Erickson, 522 U.S. at 266 (citing Loudermill when explaining the due process rights of a
Federal civil servant in his employment); Stone, 179 F.3d at 1375-76 (holding in the context of
Federal employment that the “process due a public employee prior to removal from office has
been explained in Loudermill”).

8 Marbury v. Madison, 5 U.S. 137, 138, 177 (1803). See Richmond Medical Center for
Women v. Herring, 570 F.3d 165, 172 (4th Cir. 2009) (holding based on Marbury that, “where
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involving constitutional interpretations — including decisions regarding public
employment — are binding on Congress and the President. While a Supreme Court
decision based on its interpretation of a law may be overruled by the enactment of a new
law, a decision based on the Constitution cannot.89 A decision based on an
interpretation of the Constitution can only be altered through a new decision by the

Supreme Court or a constitutional amendment.7¢

There are two significant cases relying on Loudermill that have highlighted the
extent to which the Constitution requires an opportunity to respond before an adverse
action can be effectuated: (1) Ward v. U.S. Postal Service, 634 F.3d 1274 (Fed. Cir.
2011); and (2) Stone v. Federal Deposit Insurance Corporation, 179 F.3d 1368 (Fed. Cir.
1999). They are sometimes referred to jointly by the label “Ward/Stone” because of the
extent to which they share a common legal concept ~ namely, that if a deciding official is
exposed to information affecting the outcome of his decision-making process without
the employee being told of the information and given the opportunity to present a
defense against it, then any opportunity to respond is fundamentally flawed and will fail

to meet the constitutional requirements of Loudermill.”

In Stone, a removal case, the deciding official received two ex parte

communications: one from the proposing official and one from a second official who

a legislature oversteps its bounds and issues a law repugnant to the constitution, it is void and
must be struck down by the courts”) (internal punctuation omitted); Berkowitz v. United
States, 340 F.2d 168, 173 (1st Cir. 1965) (holding that a court may find that “Congress could
not have intended what its words appear to say” if the alternative is to hold that the court
“cannot give effect to what was said because it is repugnant to the Constitution”). See also U.S.
Supreme Court at www.supremecourt.gov/about/constitutional.aspx (explaining that,“[w]hen
the Supreme Court rules on a constitutional issue, that judgment is virtually final; its decisions
can be altered only by the rarely used procedure of constitutional amendment or by a new
ruling of the Court™).

8 Compare Dickerson v. United States, 530 U.S. 428, 432 (2000) (explaining that “a
constitutional decision of this Court may not be in effect overruled by an Act of Congress”)
(punctuation omitted) with Mansell v. Mansell, 490 U.S. 581, 588 (1989) (explaining that
Congress could “overcome” an earlier decision by the Court involving statutory interpretation
by enacting new legislation).

7 Seminole Tribe of Florida v. Florida, 517 U.S. 44, 66 (1996).
n Ward, 634 F.gd at 1280; Stone, 179 F.3d at 1377.
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also advocated for Stone’s removal.72 Stone was not informed of the communications or
their content prior to the effectuation of his removal.73 He appealed his removal to
MSPB, asserting that these communications harmed his due process rights.7s The
administrative judge assigned to the case held that there was no statute or regulation
prohibiting such communications, and the Board denied the appellant’s petition for

review.7s Stone then filed an appeal to the Federal Circuit.76
On appeal, citing Loudermill, the court stated:

We begin by noting that [Stone’s] property interest is not defined
by, or conditioned on, Congress’ choice of procedures for its
deprivation. In other words, [title 5] § 7513 and § 4303 do not
provide the final limit on the procedures the agency must follow in
removing Mr. Stone. Procedural due process requires “that certain
substantive rights ~ life, liberty, and property — cannot be deprived
except pursuant to constitutionally adequate procedures.”7

The court held that “[i]t is constitutionally impermissible to allow a deciding
official to receive additional material information that may undermine the objectivity
required to protect the fairness of the process. Our system is premised on the
procedural fairness at each stage of the removal proceedings.””® Accordingly, the case
was remanded to the Board with instructions that if the Board found that the
communications involved new and material information, the action would have to be
reversed and the employee provided with a constitutionally correct removal

procedure.”?

The factors that the Board was instructed to consider when determining if

information was new and material included:

7 Stone, 179 F.3d at 1372-73. An ex parte communication is a communication between one
party and the decision-maker where the other party is not present and not given the
opportunity to present his or her side of the argument.

73 Id.

7 Id. at 1373,

75 Id, at 1371,

7% Id.

77 Id. at 1375 (internal citation to Loudermill omitted).
% Id. at 1376 (emphasis added).

7 Id. at 1377.
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whether the ex parte communication merely introduces
‘cumulative’ information or new information; whether the employee
knew of the error and had a chance to respond to it; and whether
the ex parte communications were of the type likely to result in
undue pressure upon the deciding official to rule in a particular
manner. Ultimately, the inquiry of the Board is whether the ex
parte communication is so substantial and so likely to cause
prejudice that no employee can fairly be required to be subjected to
a deprivation of property under such circumstances. 80

These are commonly referred to as the Stone factors or the Stone test.

In Ward, the appellant was removed for improper conduct arising out of a
conflict with his supervisor in which she perceived the appellant’s behavior as
threatening and disobedient.8! Before reaching a decision on the penalty, the deciding
official spoke with three supervisors and one manager who discussed other alleged
incidents involving similar behavior by Ward.82 Ward was not informed of these
conversations.8 The deciding official later admitted that the repeated pattern of
belligerent conduct described in the conversations led him to conclude that Ward could

not be rehabilitated by a lesser penalty and that removal was therefore necessary.84

On appeal, the Board held that the deciding official’s use of this ex parte
information was improper but concluded that, because the ex parte communication
involved the penalty and not the charges, it could remedy the error by doing its own

penalty analysis.85 The Board then held removal was appropriate.5¢

Ward appealed this decision to the Federal Circuit, which held that the Board
erred in its conclusion that an impropriety involving the penalty did not raise the same
constitutional issues as an impropriety involving charges.8” The court held that the

distinction was “arbitrary and unsupportable” because “[t]here is no constitutionally

8o Id.

8t Ward, 634 F.3d at 1276,
82 Id, at 1277.

83 Id. at 1278.

84 Jd. at 1277.

8s Id.

86 Id.,

8 Id. at 1280.
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relevant distinction between ex parte communications relating to the underlying charge
and those relating to the penalty.”s8 The Board was instructed that it could not excuse a

constitutional violation as a harmless error.89

The court remanded the case to the Board with the instruction to apply the Stone
factors to determine whether new and material information had been introduced to the
process without the appellant being granted the opportunity to respond.s° If this had
occurred, then, as with Stone, the appellant would be entitled to a new, constitutionally

correct procedure. 9!

The court also reminded the Board that, “[als Stone recognized, the Due Process
Clause only provides the minimum process to which a public employee is entitled prior
to removal. Public employees are, of course, entitled to other procedural protections
afforded them by statute, regulation, or agency procedure.”92 The Board was instructed
that, if it found the constitutional requirements had been met, then it was to examine
any procedural errors involving statutes or regulations and conduct a “proper” analysis
to determine if such errors were harmful.93 A harmful error is one in which the outcome
was affected by the agency’s failure to follow required procedures.94 The court
reminded the Board that, by statute, if there were harmful errors in the agency’s
process, the agency could not prevail.9s Thus, even if the Board concluded that the
removal itself was reasonable, it did not have the authority to cure an agency’s

procedural errors.%

88 Id,

8¢ Id.

90 Id.

o Id.

a2 Id. at 1281 (internal citations and punctuation omitted).
93 Id. at 1282,

91 Id. at 1281-82.

95 Id.

96 Id.

I
b
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Loudermiil and Suspeusions

In the Federal context, there has not been extensive discussion of the types of
actions to which the property right extends because the statute pertaining to the
procedures for removing civil service employees, 5 U.S.C. chapter 75, also applies those
same procedures to lengthy suspensions and demotions. However, the Supreme Court
has addressed the interaction between its Loudermill decision and situations in which

the penalty is a suspension rather than a removal.

In Gilbert v. Homar, 520 U.S. 924 (1997), a policeman employed by the State of
Pennsylvania was suspended without pay without first receiving notice and a period to
reply. The suspension was triggered by his arrest and the filing of charges for a drug

felony.9o7

When deciding whether there would be a due process right to advanced notice
and an opportunity to reply in such cases, the Court noted that it had previously held
that due process “is flexible and calls for such procedural protections as the particular
situation demands.”?8 When “a State must act quickly, or where it would be impractical
to provide [a] predeprivation process, [a] postdeprivation process satisfies the
requirements of the Due Process Clause.”99 The Court held that “{a]n important
government interest, accompanied by a substantial assurance that the deprivation is not
baseless or unwarranted, may in linited cases demanding prompt action justify

postponing the opportunity to be heard until after the initial deprivation.”100

The Court applied its test from Mathews v. Eldridge, 424 U.S. 319, 335 (1976) (a

benefits case), to explain the factors to consider in determining whether sufficient due

97 Gilbert, 520 U.S. at g26-27. For purposes of this case, the Court assumed the individual
had a property right without actually deciding that the property right existed. Id. at 929. Cf.
Tarkanian, 488 U.S. at 192 (holding in the context of a case involving a suspension that acted
as a demotion that, when a state actor “decides to impose a serious disciplinary sanction upon
one of its tenured employees, it must comply with the terms of the Due Process Clause of the
Fourteenth Amendment to the Federal Constitution”).

98 Gilbert, 520 U.8. at g30 (quoting Morrissey, 408 U.S. at 481).

9% Id. at 930.

wo Id, at 930-31 (quoting Federal Deposit Insurance Corporation v. Mallen, 486 U.S. 230,
240 (1988) (emphasis added).
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process has been granted in the employment context. The three factors are: “First, the
private interest that will be affected by the official action; second, the risk of an
erroneous deprivation of such interest through the procedures used, and the probable
value, if any, of additional or substitute procedural safeguards; and finally, the

Government’s interest.”:01

For the private interest factor, the Court reiterated its holdings from other cases
that the length and finality of the property deprivation should be considered when
assessing the process that an individual is due and concluded that a suspension may be
a relatively minor deprivation compared to a removal “[s}o long as the suspended

employee receives a sufficiently prompt postsuspension hearing[.]”02

For the state interest factor, the Court noted that a police officer holds a position
of “great public trust and high public visibility” and that felony charges are serious.

Therefore, the state had a strong interest in the matter.203

For the last Mathews factor, the risk of an erroneous action, the Court noted that
the purpose of a pre-suspension hearing would be to determine if there was adequate
evidence of the misconduct and found that the arrest and filing of charges against the
individual provided an adequate safeguard. Therefore, the Court concluded that the
individual’s constitutional right to due process was not violated when he was suspended

without advanced notice. 04

However, in Gilbert, the Court noted that the charges against the individual were
dropped on September 1st, yet the suspension continued without a hearing until
September 18th. The Court held that, “[o]nce the charges were dropped, the risk of

erroneous deprivation increased substantially[.]”*5 Accordingly, it remanded the case

oL Gilbert, 520 U.S. at 931-32 {quoting Mathews, 424 U.S. at 335).
w2 Gilbert, 520 U.S. at 932.

3 1d.

104 Jd. at 933-34.

ws Id. at 935.
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to the court of appeals to determine whether, under the facts of the case, the hearing was

sufficiently prompt to satisfy the requirements of due process.10¢

In other words, because due process is situationally dependent, as situations
evolve, the minimum level of process that the Constitution requires can change. One of
the dangers of skirting too closely to the minimum amount may be the employer finding
itself on the wrong side of that line. The situationally dependent nature of due process
may also pose a challenge for the establishment of rigid rules. For example, what
constitutes a “meaningful” opportunity to reply may be different in a simple case as
opposed to one with highly complex issues or difficult to access evidence. Chapter Three

will discuss in greater depth the opportunity to reply.

106 Id, at 935-36.

b
Tt
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Suspensions of 14 Davs or

By statute, before an agency imposes a suspension for 14 days or less, an
emplovee is entitled to:
(1) an advance written notice stating the specific reasons for the proposed action;
(2) a reasonable time to answer orally and in writing and to furnish affidavits and
other documentary evidence in support of the answer;
(3) e represented by an attorney or other representative; and
(4) written decision and the specific reasons therefor at the earliest practicable
date.1o7
Appendix B contains a flow chart illustrating this process. The law does not give
appellate jurisdiction to MSPB for such actions unless another statute applies, such as
MSPB’s jurisdiction over cases alleging whistleblower retaliation or discrimination

based on military service or obligations. 108

ns of More than 14 Davs, Demotions, and Removals

Before an agency imposes a suspension for more than 14 days, a change to lower

grade, reduction in pay, or a removal action, an employee is entitled to:

(1) at least 30 days’ advance written notice, unless there is reasonable
cause to believe the employee has committed a crime for which a
sentence of imprisonment may be imposed, stating the specific reasons
for the proposed action;

(2) a reasonable time, but not less than 7 days, to answer orally and in
writing and to furnish affidavits and other documentary evidence in
support of the answer;

(3) e represented by an attorney or other representative; and

w7 5 U.8.C. § 7503. The U.S. Office of Personnel Management has issued regulations stating
that the employee’s period to reply to a preposed suspension of 14 days or less cannot be less
than 24 hours. 5 C.F.R. § 752.203(c).

w8 See, e.g., Johnson v. U.S. Postal Service, 85 M.S.P.R. 1, ¥ 11 (1999) (finding MSPB had
jurisdiction under the Uniformed Services Employment and Reemployment Rights Act of 1994
(USERRA) for a 7-day suspension when the appellant alleged that he was denied leave and
instead was charged with absence without leave (AWOL) for periods during which he served on
military reserve duty, leading to him being suspended for AWOL); Hupka v. Department of
Defense, 74 M.S.P.R. 406, 411 (1997) (finding MSPB had jurisdiction over an appeal of a 5-day
and a 4-day suspension where the appellant alleged retaliation for whistleblowing and
exhausted his administrative remedies).

A REPORT BY THE UL5. MERIT SYSTEMS PROTECTION BOARD 27



180

Chapter Three: The Statutory Procedures

{4) written decision and the specific reasons therefor at the earliest
practicable date. 09

Additionally, “[a]n agency may provide, by regulation, for a hearing which may be
in lieu of or in addition to the opportunity to answer” and “[a]n employee against whom
an action is taken under this section is entitled to appeal to the Merit Systems Protection
Board under section 7701 of this title.”110 Appendix B contains a flow chart illustrating

this process.

While a conduct-based adverse action must comport with the rules set forth in
chapter 75 of title 5, agencies may take a performance-based demotion or removal
action under: (1) the rules specific to performance-based actions set forth in chapter 43

of title 5; or (2) the rules for general demotions and removals set forth in chapter 75.1

Both chapters have similar requirements for providing an employee with notice
of a proposed action and a meaningful opportunity to respond.”2 However, the
standard of proof differs.13 If MSPB is asked to adjudicate an appeal, “the decision of
the agency shall be sustained” if the agency’s case is supported by a preponderance of
the evidence, unless the agency opts to use the procedures set forth in 5 U.S.C. § 4303,
in which case it must be supported by substantial evidence.r+ Substantial evidence

means that a reasonable person could have reached the agency’s conclusion, while a

095 1U.5.C. § 7513(b).
5 U.8.C. § 7513(c)-(d).

ut See Lovshin v. Department of the Navy, 767 F.2d 826, 834 (Fed. Cir. 1985) (explaining
that either chapter may be used for performance-based actions); U.S. Merit Systems Protection
Board, Addressing Poor Performers and the Law (2009), available at www.mspb.gov/studies
(discussing performance-based actions under the two different sets of rules).

uz Under 5 U.S.C. § 4303, an employee “is entitled to: (1) 30 days’ advance written notice of
the proposed action which identifies the specific instances of unacceptable performance by the
employee on which the proposed action is based and the critical elements of the employee’s
position involved in each instance of unacceptable performance; (2) be represented by an
attorney or other representative; (3) a reasonable time to answer orally and in writing; and
(4) a written decision” that specifies the instances of unacceptable performance and that has
been “concurred in” by an official at a higher level than that of the proposing official. 5 U.S.C.
§ 4303(b)(1) (punctuation and numbering modified).

w5 11.8.C. § 7701{c)(1).
va Jd.
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preponderance of the evidence means that the evidence shows a charge is more likely to

be true than not.'s

If an action is taken under chapter 75 of title 5, then the agency must also prove
that managerial judgment has been properly exercised within “tolerable limits of
reasonableness.” "6 This means that the penalty was not clearly excessive;
disproportionate to the sustained charges; or arbitrary, capricious, or unreasonable. 7
A penalty will be found unreasonable if it is “so harsh and unconscionably

disproportionate to the offense that it amounts to an abuse of discretion[.]"18

The tolerable limits of reasonableness standard applies to an agency’s chapter 75
action. For actions taken under chapter 43, the Federal Circuit has held that an agency
has “discretion to select one of only two penalties, demotion or removal, for
unacceptable employee performance. That discretion is not unfettered. It is measured
by the mandated performance appraisal system.”19 Accordingly, MSPB does not review

chapter 43 penalties, 120

However, under either chapter 43 or chapter 75, the agency’s decision will not be
sustained if: (1) there was a harmful error in the application of the agency’s procedures;
(2) the action was based on a prohibited personnel practice (such as discrimination or

retaliation for whistleblowing); or (3) the decision was otherwise not in accordance with

ns A preponderance of the evidence is that degree of relevant evidence that a reasonable
person, considering the record as a whole, would accept as sufficient to find that a contested
fact is more likely to be true than untrue. 5 C.F.R. § 1201.56(c)(2). Substantial evidence is the
degree of relevant evidence that a reasonable person, considering the record as a whole, might
accept as adequate to support a conclusion, even though other reasonable persons might
disagree. This is a lower standard of proof than preponderance of the evidence. 5 CF.R. §
1201.56{c){1). For an in-depth discussion of the rules for agencies to take performance-based
adverse actions, see U.S. Merit Systems Protection Board, Addressing Poor Performers and the
Law (2009), available at www.mspb.gov/studies.

we Douglas v. Veterans Administration, 5 M.S.P.R. 280, 302 {1981); see Norris v. Securities
and Exchange Commission, 695 F.3d 1261, 1266 (Fed. Cir. 2012).

wy Douglas, 5 M.S.P.R. at 284.

ug Villela v, Department of the Air Force, 727 F.2d 1574, 1576 (Fed. Cir. 1984) (quoting
Power v, United States, 531 F.2d 505, 507 (1980)).

wo Listecki v. Merit Systems Protection Board, 769 F.2d 1558, 1564 (Fed. Cir. 1985).
o Id,
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the law.»2t These are known as “affirmative defenses.” To prevail on an affirmative

defense, the appellant must prove it by a preponderance of the evidence.22

As explained above, for performance- and conduct-based adverse actions, the law
permits an agency to effectuate an action 30 days after it proposes the action. If the
agency has reasonable cause to believe the employee has committed a serious crime, the
action can take effect in as little as 7 days. The employee must be told the charges and
proposed penalty and have a reasonable opportunity to respond. If the employee wants
an attorney, he or she is entitled to have one at his or her own expense.'23 When a
decision has been reached, the emplovee is entitled to be told in writing the reason for

that decision. This is all that the law requires.'24

Responsible agencies may take the time to conduct investigations before
proposing actions in order to feel confident that they can prove their charges and that
the penalty does not constitute an abuse of discretion. They may determine that it is
reasonable to offer an employee more than the statutory bare minimum of time to
submit a response to the charges. These are choices that agencies make - and often for
good reasons. Agencies should want to ensure that their charges are true and that
information that may prove otherwise comes to their attention before they remove an
employee. As the Secretary of the Department of Veterans’ Affairs, Robert McDonald,
stated in an interview on 60 Minutes, when asked whether employees who lie and put
themselves before veterans should be fired: “Absolutely. Absolutely. But we've got to

make it stick.”125

The statute, as currently constructed, was designed to comport with the
Constitution so that agencies could make their actions “stick.” It balances the

importance of speedy action with the constitutional right of an employee to respond and

w1 5 U.S.C. § 7701(c)(2); see 5 U.S.C. § 2302(b) (listing the prohibited personnel practices).
225 CF R §1201.56.

w3 Marsheck v. Department of Transportation, 15 M.S.P.R. 423, 425 (1983).

»45 U.8.C. § 7513.

125 CBS News, “Cleaning up the VA,” Nov. 9, 2014, transcript available at
http://www.chsnews.com/news/robert-medonald-cleaning-up-the-veterans-affairs-hospitals/.
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show the agency that it has wrongly charged or will wrongly penalize him or her. Any
amendments to the statute should do the same. It would not serve the public interest
for agencies to take actions that violate the Constitution or that fail to advance the

efficiency of the service.
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While MSPB is a suceessor agency to the CSC and was given adjudicatory
responsibilities that had belonged to the CSC, the law that established MSPB also
provided a new statutory framework to protect employee rights and the merit systems.
This chapter describes some of the changes that have taken place in the adverse action
system following its initial establishment in the CSRA and the role of due process in

those changes.

When reviewing case law, it is important to recognize that the rules have been
subjected to some modifications since the CSRA and that many changes applied only to
specific agencies, while others were Government-wide.2¢ Additionally, some (but not
all) of the agency-unique changes were later repealed in part or whole. Therefore,
individuals with an interest in this area should be careful when reviewing older cases

and cases involving agency-specific rules.

Government-Wide M atinns

There have been a number of modifications to the civil service adverse action
processes since 1978; however, many of these changes were unique to a single agency.
Some modifications were by statute and others by case law. The modifications that had
an effect on the entire civil service include: (1) the Civil Service Due Process
Amendments of 1990 (DPA), Pub. L. No. 101-376, 104 Stat. 461 (which changed
important rules for excepted service (“ES”) employees); (2) McCormick v. Department
of the Air Force, 307 F.3d 1339 (Fed. Cir. 2002) (overruling previous holdings regarding

competitive service (“CS”) probationary period employees and the legal definition of

126 The definition of “employee” in the competitive excepted services has evolved since the
CSRA as a result of both new statutes and case law. The history is complex, as we explained in
our 2006 report, Navigating the Probationary Period After Van Wersch and McCormick,
available at www.mspb.gov/studies. Today, the answer as to whether a CS or ES individual is
an employee often — but not always ~ revolves around whether the individual has completed a
trial or probationary period. As explained in our earlier discussion of the Pendleton Act,
Congress desired that there be a period in which an individual must prove himself or herself on
the job before an appointment is finalized. Until that has occurred, generally, the individual is
not yet an employee with a property right in such employment. Navigating the Probationary
Period After Van Wersch and McCormick discusses some exceptions to this general rule.
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“employee”); and (3) Van Wersch v. Department of Health & Human Services, 197 F.3d
1144 (Fed. Cir. 1999) (discussing the legal definition of “employee” in the ES).

The DPA, which granted appeal rights to most ES employees, is particularly
instructive because of the deliberateness with which it was enacted. In United States v.
Fausto, 484 U.S. 439 (1988), the question before the Court was what remedies were
available to an ES employee who had been suspended wrongly.'27 The Court held that
the CSRA had created “a comprehensive system for reviewing personnel actionfs] taken
against federal employees. Its deliberate exclusion of [ES employees] from the
provisions establishing administrative and judicial review for [a 30-day suspension]
prevents [a] respondent [in Fausto’s situation] from seeking review in the Claims Court

under the Back Pay Act.”128

Congress objected to this result, which would have left ES employees without
adequate protection from improper adverse actions, and passed the DPA, which was
explicitly intended to provide ES employees with the right to challenge adverse
actions.’?9 The House Post Office and Civil Service Committee described the need for
the bill as “urgent” in light of the Fausto decision.13° It also noted that ES veterans had

appeal rights to MSPB under the VPA of 1944 (discussed in Chapter One) and that:

Permitting veterans in excepted service positions to appeal to the Merit
Systems Protection Board when they face adverse actions has not crippled
the ability of agencies excepted from the competitive service to function.

27 Fausto was removed by his agency. He appealed that action to MSPB, which concluded it
lacked jurisdiction over his appeal because he was in the excepted service. He then filed a
grievance with his agency, which determined he should not have been removed and mitigated
the action to a 30-day suspension. He then filed an appeal of that suspension with the U.S,
Court of Claims, which concluded it lacked jurisdiction. He appealed that decision to the
Federal Circuit, which held that while MSPB lacked jurisdiction over the case under the CSRA,
the Claims Court did have jurisdiction under the Tucker Act. (The Tucker Act grants the
Claims Court “jurisdiction to render judgment upon any claim against the United States
founded upon the Constitution.” Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1017 (1984)
(punctuation modified)). The Claims Court then reached the merits of the case, found the
suspension should not have occurred, and ordered back pay. The Government petitioned the
Supreme Court for certiorari on the question of the Claims Court’s jurisdiction over an
excepted service employee’s Tucker Act claim. Fausto, 484 U.S. at 442-43.

w8 Fausto, 484 U.S. at 455.
29 Pub. L. No. 101-376; H.R. Rep. 101-328, at 4 (1990 U.S.C.C.AN. 695, 698).
3o H.R. Rep. 101-328, at 4 (1990 U.S.C.C.AN. 695, 698).
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Therefore, the committee see[s] no problem with extending these

pro(:.edural protections to certain other employees in the excepted

service.131

Congress determined that ES employees “should have the same right to be free
from arbitrary removal as do competitive service employees.”132 After discussions with
the Office of Personnel Management (OPM), the law was crafted to require a longer
waiting (trial) period for ES employees to obtain appeal rights in recognition of
differences in how they are appointed.'33 President George H.W. Bush, who as a former
Director of Central Intelligence was in a unique position to understand the need to
balance security concerns and management prerogatives with fair treatment of

employees, signed the bill into law on August 17, 1990.134

The DPA was intended to reverse the effect of Fausto and put ES employees
under MSPB’s protection to the same extent as CS employees.135 However, there are
some adverse actions, such as suspensions of 14 days or less, which cannot be appealed

to MSPB under ordinary circumstances.'3 The DPA did not address these actions. 7

1 H.R. Rep. 101-328, at 3 (1990 U.S.C.C.AN. 695, 697).
2 H.R. Rep. 101-328, at 4 (1990 U.S.C.C.AN. 695, 668).

133 Van Wersch, 197 F.3d at 1149 (quoting 136 Cong. Rec. 20365, 20366 (1990)). Certain
agencies also were explicitly excepted from the provisions of the bill, primarily either because a
different law already addressed their specific workforces (e.g., Foreign Service, Central
Intelligence Agency, General Accounting Office, and Veterans Health Services and Research
Administration); or because their missions were deemed too sensitive to permit a broadening
of employees’ appeal rights {e.g., Federal Bureau of Investigation and National Security
Agency). See H.R. Rep. 101-328, at 5 (1990 U.S.C.C.A.N. 695, 699) for a more complete list of
agencies excepted from the DPA and the reasons for those exceptions.

134136 Cong. Rec. H11769-04 (message from the President), 1990 WL 275299,
135 LR, Rep. 101-328, at 3-4 (1990 U.S.C.C.AN. 695, 697-98).

136 MSPB may have jurisdiction over whistleblower retaliation claims even if it would not
otherwise have jurisdiction over the employee or adverse action in question. See, e.g., Hupka,
74 M.S.P.R. at 411 (holding that MSPB has jurisdiction over an appeal of a 5-day and a 4-day
suspension where the appellant alleged retaliation for whistleblowing and exhausted his
administrative remedies); O'Brien v. Office of Independent Counsel, 74 M.8.P.R. 192, 195, 197,
208 (1997) (holding that MSPB has jurisdiction over an appeal from a temporary employee in
the excepted service if the individual is a whistleblower who experienced retaliation and has
exhausted his administrative remedies). Similarly, USERRA can provide MSPB jurisdiction
over suspensions that are too brief to otherwise meet the requirements for MSPB’s adverse
action jurisdiction. See, e.g., Johnson, 85 M.8.P.R. 1, { 11 (finding USERRA jurisdiction over a
7-day suspension when the appellant alleged that he was denied leave and instead was charged
with absence without leave (AWOL) for periods during which he served on military reserve
duty, leading to him being suspended for AWOL).
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As a result, chapter 75’s subchapter I sets forth rules involving the necessary cause and
procedures for short suspensions in the competitive service without discussing any such

rules for the excepted service.

Unlike the DPA, the changes to the civil service brought about by the Federal
Circuit’s decisions in Van Wersch and McCormick appear to be the result of poor
statutory construction rather than congressional intent. In both Van Wersch and
McCormick, the Federal Circuit determined that there was a “compelling case” to be
made that Congress intended that individuals on new appointments who had previous
Federal service would be treated as probationers who do not have finalized
appointments and are therefore not entitled to the full panoply of rights given to
employees. However, the court concluded that, because of the way in which the law was
structured, CS and ES individuals in a probationary or trial period could be entitled to
the procedural rights set forth in title 5 chapter 75 if the individuals met certain
conditions regarding length of service.13¢ In other words, through its possibly
unintentional word choices, Congress gave due process rights to individuals whose right

to the property — the appointment — had not yet been finalized. 139

Agenev-Specific Modifications

Post-CSRA agency-specific changes to the civil service rules tend to be most
noteworthy for their short duration. Some (but not all) have been enacted only to be
repealed by a later Congress. Such actions can have their own complications. An

example of this is the 1996 Department of Transportation and Related Agencies

17 See Pub. L. No. 101-376.

138 See McCormick, 307 F.3d at 1341-42; Van Wersch, 197 F.3d at 1152. Section
7511{a)(1)(A) of title 5 lists who may be considered an employee for purposes of appeal rights
and uses the word “or” to separately list two different qualifying criteria. This use of "or” can
be found in the original text of the CSRA and is likely a result of an attempt to mimic the
regulations of the CSC. However, moving the words out of the surrounding context from the
Code of Federal Regulations caused a change in their meaning. The criteria was originally
structured as a list of individuals who could not be considered employees with procedural and
appeal rights, but the CSRA structured the law as a list of individuals who were covered. In
this way, what had once been criteria for excluding an individual from coverage ceased to have
that effect. Compare CSRA, Pub.L. No. 95-454, 92 Stat. 1111 with 5 C.F.R. § 752.103 (1978).

39 Congress has not chosen to enact legislation to overrule the decisions in Van Wersch or
McCormick.
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Appropriations Act (“DOT Act”), Pub. L. No. 104~50, 109 Stat. 436 (1995) and the
Wendell H. Ford Aviation Investment and Reform Act for the 21st Century (“Ford Act”),
Pub. L. No. 106-181, 114 Stat. 61 (2000).140

The DOT Act removed the Federal Aviation Administration (FAA) from MSPB
jurisdiction and the relevant statutes and rules, and the Ford Act mostly put it back.
MSPB jurisdiction was restored to what it had been before the DOT Act, but the Ford
Act did not address any changes to MSPB’s Government-wide jurisdiction that occurred
after the DOT Act and did not specify the rules that the Board was to apply when
exercising its reinstated jurisdiction.4t According to the Federal Circuit, Congress
enacted the Ford Act because it was “[dlissatisfied with the DOT Act’s foreclosure of
appeal rights to the Board[.]”42 Employees of the Transportation Security

Administration (TSA) also fall under the FAA system. 3 These systems can have some

10 Another example of an agency-specific law that was later repealed is the National
Security Personnel System (NSPS). NSPS was authorized by Congress for the Department of
Defense (DoD) in the National Defense Authorization Act (NDAA) for FY 2004 and repealed in
the NDAA for FY 2010, See U.S. Government Accountability Office, DOD Is Terminating the
National Security Personnel System, but Needs a Strategic Plan to Guide Its Design of a New
System, GAQ-11-524R, Apr. 28, 2011, at 1-2. This imposition and repeal of a personnel system
also created some adverse action issues. See, e.g., Ellis v. Department of the Navy, 117
M.S.P.R. 511, 11 6-8 (2012) (explaining why a cumulative effect of personnel actions gave some
employees adverse action appeal rights over the manner in which they were moved from an
NSPS pay system back to the GS pay system, while others did not have appeal rights).

w See Roche v. Merit Systems Protection Board, 596 ¥.3d 1375, 1378-82 {Fed. Cir. 2010)
(explaining the history of the two Acts and the extent to which Board jurisdiction was restored
without specifying the rules that the Board was to apply when exercising that jurisdiction);
Belhumeur v. Department of Transportation, 104 M.S.P.R. 408, 11 5-12 (2007) (explaining
that because the Veterans Employment Opportunity Act (VEOA) was enacted in 1998 and the
Ford Act of 2000 reinstated the jurisdiction that the Board had in 1996, the Board lacked
VEOA jurisdiction for the FAA). See also Gonzalez v. Department of Transportation, 568 F.3d
1369, 1370 (Fed. Cir. 2009) (explaining that the Ford Act did not restore the Back Pay Act for
FAA employees).

12 Roche, 596 F.a3d at 1378,

3 Coradeschi v. Department of Homeland Security, 439 F.3d 1329, 1332 (Fed. Cir. 2006).
Because the FAA is within the Department of Transportation and the TSA is within the Department
of Homeland Security, some cases that list either of those departments as a party to a case may follow a
different set of rules than other cases within those same departments. TSA screeners are particularly
in their own category, with the Board unable to hear appeals from TSA screeners alleging
violations of laws such as USERRA, the Whistleblower Protection Act (WPA), VEQA, suitability
determinations under 5 C.F.R. part 731, employment practices appeals under 5 C.F.R. part 300,
and the Board’s review of agency regulations under 5 C.F.R. part 1203. Spain v. Department of
Homeland Security, 99 M.S.P.R. 529 (2005), aff'd sub nom., Spain v. Merit Systems
Protection Board, 177 F. App’x 88 (Fed. Cir. 2006).
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seemingly odd quirks when compared to the rest of the civil service because some laws
interact with each other, and the Ford Act did not fully return the FAA system to all of
the laws related to the civil service. As a result, the employment laws pertaining to FAA

and the TSA have some missing bits and pieces. 44

As noted earlier, one of the main reasons for the enactment “of the CSRA was to
replace the haphazard arrangements for administrative and judicial review of personnel
action[s], part of the outdated patchwork of statutes and rules built up over almost a
century that was the civil service system.”45 In the 40 years since the CSRA was
enacted, the addition of various pieces has made the civil service increasingly complex to
manage, as once again, a patchwork of statutes and rules must find a way to work

together in concert. 46

4 See Gonzalez, 568 F.3d at 1370 (explaining that the Ford Act did not restore the Back
Pay Act for FAA employees); Mitchell v. Department of Homeland Security, 104 M.S.P.R. 682,
15 (2007) (explaining that because the TSA Administrator had not modified the FAA perscnnel
system, the Board could not order back pay or interest for the employee); Belhumeur, 104
M.S.P.R. 408, 19 5-12 (explaining that because VEOA was enacted in 1998 and the Ford Act of
2000 put back the jurisdiction that the Board had in 1996, the Board lacked VEOA jurisdiction
for the FAA).

us Fausto, 484 U.S. at 444 (internal punctuations and citations omitted).

146 See U.S. Merit Systems Protection Board, Veteran Hiring in the Civil Service: Practices
and Perceptions (2014), available at www.msph.gov/studies (discussing the variety of laws
enacted to support the hiring of veterans and how complicated a situation can become when
they interact with other hiring laws and regulations).
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Conclusion

There are good reasons why public employers must ensure that actions are taken
to advance the efficiency of the service and not for improper motives. These
requirements mean that certain procedural rules must be followed. But, in the words of
Supreme Court Justice William Douglas, “[i]t is procedure that spells much of the
difference between rule by law and rule by whim or caprice. Steadfast adherence to
strict procedural safeguards is our main assurance that there will be equal justice under

law." 147

Prior to the 1960s, the Federal Government obtained a wealth of experience
showing what can happen in the absence of such rules and with the supremacy of
capriciousness. As the chapter titled Development of Federal Employee Rights

illustrated, Congress found the results both unpleasant and unproductive.

It has been said that: “No better instrument has been devised for arriving at
truth than to give a person in jeopardy of serious loss notice of the case against him and
opportunity to meet it. Nor has a better way been found for generating the feeling, so
important to a popular government, that justice has been done.”*48 However, providing
an individual with the opportunity to respond does not always prevent improper actions
from occurring. Agencies have taken adverse actions that are unsupported by the
evidence. 49 Adverse actions for prohibited reasons, such as discrimination or

retaliation for whistleblowing activities, still occur.s©

7 Joint Anti-Fascist Refugee Committee v. MeGrath, 341 U.S. 123, 179 (1951) (Douglas, J.,
concurring). In that same decision, Justice Felix Frankfurter wrote: “Man being what he is
cannot safely be trusted with complete immunity from outward responsibility in depriving
others of their rights. At least such is the conviction underlying our Bill of Rights. That a
conclusion satisfies one’s private conscience does not attest its reliability. The validity and
moral authority of a conclusion largely depend on the mode by which it was reached. Secrecy is
not congenial to truth-seeking and self-rightecusness gives too slender an assurance of
rightness.” Id. at 171 (Frankfurter, J., concurring).

1 Id. at 171-72 (Frankfurter, J., concurring).

19 See, e.g., Prouty v, General Services Administration, 122 M.S.P.R. 117, 1% 35-38 (2014)
(explaining that under the current statute, supervisors and executives can be held to high
standards for proven charges, but the removal actions at issue could not be sustained because
the agency had abandoned its duty to produce evidence in support of its charges); Kenyon v.
Department of the Navy, 57 M.S.P.R. 258, 261-62 (1993) (holding that the appellant was
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Conclusion

The system remains imperfect, but the current statutes, containing a pre-
termination opportunity to respond, coupled with a post-termination review of agency
decisions, have enabled the Government to provide the public with a merit-based civil
service with due process under the law. Merit-based actions are required for an effective
and efficient civil service. Due process is required to ensure that: (1) merit is truly the
basis of the system; and (2) the system comports with the requirements of the U.S.
Constitution. As with any set of laws, there is likely room for improvement. But, as long

as merit is part of the system, due process will remain a required element.

entitled to attorney fees because the agency deliberately chose not to produce any evidence or
argument supporting its removal action or its subsequent decision to cancel the removal after
the employee filed an appeal).

50 See, e.g., Partkh v. Department of Veterans Affairs, 116 M.S.P.R. 197, 11 8-23, 41-42
(2o11) (finding that the employee’s protected disclosures to members of Congress and an Office
of the Inspector General were contributing factors in his removal and ordering that the removal
be cancelled); Spahn v. Department of Justice, 93 M.S.P.R. 195, 11 40, 42(2003) (finding that,
where misconduct was proven but the penalty was a result of sex-based discrimination, the
penalty imposed must be the same as that given to similarly-situated members of the other
sex); Creer v. U.S. Postal Service, 62 M.S.P.R. 656, 663-64 (1994) (ordering the cancellation of
a removal action that was the result of sex-based discrimination); Johnson v. Defense Logistics
Agency, 61 M.8.P.R. 601, 607-10 (1994) (ordering the cancellation of a removal action where
the unrebutted testimony, including that of the agency's deciding official, showed a pattern of
racial discrimination). See also U.S. Office of Special Counsel, Annual Report to Congress for
Fiscal Year 2013, at 19, available at www.osc.gov (discussing cases in which OSC obtained
corrective action for whistleblowers who experienced retaliation).
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Reality

- “Itis?impos‘siblé 10 fire a.
©0 - Federalemployee.

From FY 2000-2014, over 77,000 full-time, permanent,
Federal employees were discharged as a result of
performance and/or conduct issues. st

"= Many of the laws that apply to removing employees in

“There are nio legal barriers to
“firing an employee in the
: private sector.

Anagency must pay asalary-to

“anemployee who has been

" removed until any appeal has
‘ been resolved.

the Federal civil service also apply to private sector

- employment or have a similar counterpart, such as the

Civil Rights Act of 1964 (Title VII ~ Equal Employment
Opportunity), and the Uniformed Services Employment
and Reemployment Rights Act of 1994 (USERRA), both
of which permit private sector employees to pursue
litigation. 152

An employee does not continue to receive a salary once
removed. If the action is found to have been
unwarranted, then reinstatement and back pay may be
awarded. But, there is no pay while removed. 153

= Analysis of data from U.S. Office of Personnel Management, Central Personnel Data File
(CPDF), FY 2000-FY 2014. Discharge data includes the removal of probationers and those in a
trial period for reasons involving conduct and/or performance. It does not include discharges
from some agencies that use unique coding, such as the more than 10,000 separation actions
that occurred within the TSA in this period, because the coding system does not permit us to
determine the reasons for those separations.

w2 See 38 U.S.C. §§ 4301-4333 (USERRA); Civil Rights Act of 1964, Pub. L, No. 88-352, 78
Stat. 241, § 706(e)-(g) (authorizing discrimination litigation in Federal courts). Congress has
also enacted other laws to protect private sector employees. See, e.g., Family Medical Leave
Act of 1993 (FMLA), Pub. L. No. 103-3, 107 Stat. 6, § 107 (authorizing civil actions and
damages); Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203,
124 Stat. 1376, § 748 (authorizing a cause of action for discrimination against whistleblowers);
hitp://www.whistleblowers.gov/ (explaining that Congress has enacted 22 laws to protect
employees from retaliation for reporting occupational safety hazards).

158 See 5 U.S.C. § 5596 (b)(1)(A).

But see 5 U.5.C. § 1214(b){(1) (authorizing the Office of the

Special Counsel {OSC) to request that the Board order a stay of a personnel action if there are
reasonable grounds to believe the action is the result of a prohibited personnel practice).
MSPB records indicate that OSC requests for such stays are very rare. From FY 2004-2014,
O8C filed 65 requests for a stay, 86% of which were granted. Appellants also may request a
stay under more limited circumstances., See 5 U.S.C. § 1221{c).
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Perce‘i)tfi‘dr‘x‘ Reality

* Title 5 empowers the agency to take an adverse action.
If agency leadership chooses to delegate the proposal or
. Agencyleaders have 1o decision authority to lower levels, then it cannot
: authemty to serve as proposing: interfere with the decision-making process of those
or de<:1dmg officials intitle 5 delegees. But, prior to the assigned decision-maker’s
3 adverse actlonsv © involvement in a particular case, current statutes permit
: delegations to be abandoned or modified by the agency
- atwill.is4
The agency is permitted to remove the employee
Tfan empl@yee i Quspecte dof without \{vaiting for criminal charges'to.be filed. Ifthe
acrime, the agency cannot fre removal is appealed to MSPB and criminal chqrges are
the,emp}o} -c6 for the same ﬁl‘ed,‘ then MSPB may stay its proceedings until the
; un deﬂymg conduct unti) the crlmmal matter ‘1s‘resolved if, gnder ?he facts of.thg
crlmmal matter IS lesolve d particular case, it is necessary in the mterest‘of justice.
- However, the individual remains removed without pay
during that period.'ss

54 Goeke v. Department of Justice, 122 M.S.P.R. 69, 1 23 (2015) (explaining that the agency
opted to delegate to a non-supervisory career official the authority to propose adverse actions,
even though no external law, rule, or regulation required any delegation of the agency’s
disciplinary power. Such a delegation can be abandoned or modified prospectively by the
agency at will; but, once adopted and until modified, it must be enforced); see Boddie v.
Department of the Navy, 827 F.2d 1578, 1580 (Fed. Cir. 1987) {explaining that a new official
can be substituted only if the substitution occurs before the assigned official considers the
charges); Ward v. U.S. Postal Service, 634 F.3d 1274, 1279 (2011) (prohibiting ex parte
communications); 5 U.8.C. § 7513 (authorizing an “agency” to impose an adverse action).

=5 Wallington v, Department of the Treasury, 42 M.S.P.R. 462, 465 (1989). See, e.g.,
Raymond v. Department of Army, 34 M.S.P.R. 476, 478 (1987) (appellant removed and MSPB
appeal dismissed without prejudice to refiling because of investigation by U.S. Attorney);
Green v, UU.S. Postal Service, 16 M.S.P.R. 203, 206 (1983) (staying a removal appeal at MSPB
pending completion of the ongoing criminal investigation by the U.S. Attorney’s Office). Civil
proceedings may be frozen pending the resolution of a criminal prosecution. Afro-Lecon, Ine.
v. United States, 820 F.2d 1198, 1204 (Fed. Cir. 1987). However, the law has specific
provisions to make it possible to fire an employee reasonably suspected of a crime for which
imprisonment may be imposed even faster than an employee whose actions are not likely to
result in imprisonment. 5 U.S.C. § v513(b){1). Additionally, the Board has held that an
employee is not entitled to back pay for any period of an indefinite suspension based on an
indictment, regardless of the outcome of the criminal charges, if the indictment was proper
when effected. Jarvis v. Department of Justice, 45 M.S.P.R. 104, 108 (1990); see Wiemers v.
Merit Systems Protection Board, 792 F.2d 1113, 1126 {(Fed. Cir. 1986) (holding that a reversal of
a conviction did not entitle an employee to back pay for a suspension based on alleged criminal
activity).
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Perception = Reality

- If a career’s6 SES employee is removed for “misconduct,
neglect of duty, malfeasance, or failure to accept a
directed reassignment or to accompany a position in a
transfer of function[,]” then the individual may appeal
the action to MSPB, but the appeal can be filed only
after the removal has taken effect.1s7

The removal of a:Senior | If the individual is removed for “less than fully
Executive Service (SES) - successful executive performance[,]” then the individual
“employeeis delayed by the - is entitled to an informal hearing by MSPB. The request
appeals process, - for the hearing may be filed before the removal action,
: 4 but, the law specifically states that the removal need
not be delayed pending a hearing.*s8

Thus, whether an action is taken for performance or
conduct, the appeals process before the Board does not
* require any delay in the removal of the individual or in
e -~ the termination of pay and benefits to that individual.
. Ifan'agency proposes an
action suich as a suspension’ While an employee cannot be punished twice for the
and then learns the situation is. same event,'? an agency may withdraw a notice of
_ more serfous than it knew, it proposed suspension and replace it with a notice of
cannot propose a more serious: proposed removal.160
: . action instead:

156 The MSPB appeals process only applies to non-probationary career appointees and those
who met the definition of employee prior to placement in the SES. See 5 U.S.C. §§ 7541, 7543.

57 5 U.S.C. § 7543. Section 707 of the Veterans Access, Choice, and Accountability Act
(VACAA), Pub. L. No. 113-146, 128 Stat 1754, which established a different process for the
removal of SES members in the Department of Veterans Affairs (DVA), provided that, “the
Secretary determines the performance or misconduct of the individual warrants such removal.”
See 38 U.8.C. § 713. However, under both the traditional SES system and the VACCA system,
there is no requirement to delay the effective date of the termination and cessation of pay and
benefits pending appeal. Rather, under the traditional system, any appeal of an action for
“misconduct, neglect of duty, malfeasance, or failure to accept a directed reassignment or to
accompany a position in a transfer of function” cannot take place until after the action takes
effect, as it is the taking of the action which provides MSPB with its jurisdiction.

585 U,8.C. § 3592(a). But see 5 U.S.C. §§ 3502(b)(2), 4314(b)(3) {the right to request a
hearing under section 3592(a) does not apply to any senior executive removed for receiving
unsatisfactory annual appraisals).

s Wigen v, U.S. Postal Service, 58 M.S.P.R. 381, 383 {1993) (an agency cannotf impose
disciplinary or adverse action more than once for the same instance of misconduct).

w0 Brough v. Department of Commerce, 119 M.S.P.R. 118, 1910, 13 (2013). The agency
must comply with its own internal rules for issuing notices of proposed action. See Canary v.
U.S. Postal Service, 119 M.S.P.R. 310, 1% 11-12 {2013) (holding that the substitution of a new
deciding official violated the agency’s procedures under the circumstances of the case).
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Perception = Reality

: An agency can correct the procedural problem and still
“If, during the adverse action - take the action. For example, if the deciding official
- .process; the agency - learns ex parte information, then the agency can issue a
- aceidentally fails to provide . new notice of proposed action that includes the new
the employee with all of hisor information, 't If an action takes effect before the
~her constitutional rlghts the = procedural issue is identified, and the action is reversed
: &gency Ioses the ability to take . by MSPB on constitutional grounds, then the agency is
an adverse action.: free to take the action again, this time properly following
all the rules. 62

In order to be promoted to higher-level grades —
including supervisory positions —~ employees often must
show successful performance and conduct over time.
Because past conduct and performance are among the
best predictors of future conduct and performance,

Supervisors are rarely length of service and grade-level tend to have a

umshe d cormpared to non: relationship to the rate at which individuals experience
p P supervisors. - adverse actions. However, an analysis of appealable

adverse action data shows that a supervisor is no less
likely to experience an adverse action than a
non-supervisor of similar age, seniority and grade. 63
Case law explicitly states that agencies are permitted to
hold supervisors to a higher standard than non-
supervisory employees. 64

6 See Dejoy v. Department of Health & Human Services, 2 M.8.P.R. 577, 580 (1980}
(holding that an agency may cancel a proposed removal and substitute a new notice of
proposed removal),

w2 See Ward, 634 F.3d 1274, 1279 (2011) (explaining that if there is a due process violation,
the appellant “is automatically entitled to an ‘entirely new’ and ‘constitutionally correct’
removal proceeding™); Solis v. Department of Justice, 117 M.5.P.R. 458, 1 8 (2012) (explaining
that the appellant is entitled to a new proceeding).

%3 Analysis of data from CPDF, FY 2005-2013, full-time, permanent employees
experiencing a suspension of more than 14 days, change to lower grade, or removal for cause.

% See, e.g., Gebhardt v. Department of the Air Foree, 99 M.S.P.R. 49, ¥ 21 (2005), aff'd,
180 F. App'x 951 (Fed. Cir. 2006) (holding that “[sJupervisors may be held to a higher standard
of conduct than non-supervisors because they hold positions of trust and responsibility”);
Muyers v, Department of Agriculture, 88 M.S.P.R. 565, § 34 (2001), affd, 50 F. App’x 443 (Fed.
Cir. 2002) (holding that an “agency has a right to expect a higher standard of conduct from
supervisors than from nonsupervisory employees”).
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Suspensions of 14 Days or Less {5 U.S.C. § 7503, 5 C.F.R. § 752)

» One: Analysis

v Ident
v Inve

ues
to ascertain facts and collect evidence.

Step Twor Action

¥ Agency: Propose the personnel action in writing including what
action is proposed and why (charges and penalty). Inform the
emplovee of any information that may be considered by the
iding official.
¥ v: Provide the emplovee with a reasonable opportunity to
o proposed action {no less than 24 hours).
v aployee: Respond to the notice of proposed action.
v cy: Consider the evidence and emplovee response (if any)

a decision on the char add penalty.
A ity the emplovee in writing of the decision, effective
late, and any complaint or grievance rights,

Step Three: Review

¥ Optional for Employee: File a discrimination coraplaint (EEOC
procedures) or grievance {collective bargaining agreement or

administrative grievance procedures)

v Respond to the complaint or grievance, For example, in
ration proceeding, establish that the evidence supports the
charges and the penalty
¥ erting an affivmative defense, provide evidence to

support that defense.
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Appendix B: The Statutory Process Floweharts

Removals, Demotions, Suspensions of Over 14 Days and Furloughs for
30 Days or Less (5 U.S.C. § 7513)

Step Oner Ang

issues.
¢ to ascertain facts and collect evidence.

Step Two: Action

v
emplovee of any information that may be considered by the
deciding official.

¥ Ageney: Provide th plovee with a reasonable opportunity to
respond to proposed action (no less than 7 days).

v se: Respond to the notice of proposed action.

v idence and emplovee response (if any)

cision on the charges and penalty.

¥ Age Notify the emplovee in writing of the decision, effective

date, and any appeal, grievance, or complaint rights. Action may
not take place less than 30 days from proposal date unless there is
cause to believe the employee comumnitted a erime for which

rment may be imposed.

Review

¥ Optional for BEmp

complaint (EEOC procedures), or
agreement procedure

gency: Respond to €

example, in an MSPB

supports the charges

¥ Emplovee: I asserting an aff

speal {MEPB), diserimination
grievance (collective bargaining

wplovee: File an a
C

&

al, complaint or
blish that the
1alty was reasonable.

irmative defense, provide evidence to

dence

support that defense.
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Adverse Employment Actions in the Federal Civil Service: The Facts

: Perception
CIeis imﬁo#ibié‘té fire a Federal-
. employee:

There are nolegal birriers 0. fivifig

anémployeeinthe private séetor.

An‘agency m‘ust‘:““ asalary toan
employes who hagbeen removed
untilanyappeal has been resolved.

“‘Agenc;‘} leaders have ng atithority
to:serve as proposing or deciding

“officials in tithe s adverse actions:

" Ian employee is suspected ofa:
“crime; the agency cannot firethe
employes for the same underlying

" condtictuntil the critninal matter

s resolved:

Supervisoi's are rarely punished
" compared {o RON-SUPEIVIsOrs.

ation is more serious
it W, it cannot propose 8
S mpre serious actioninstead.

»process, the agency aceidentally
fails to provide the employee with:
" all of hisior her conytitutional
tights, the agency loses the ability
o takean adverse detion:

adverse action -

Reality

From FY 2000-2014, over 77,000 full-time, permanent, Federal employees were discharged
as a result of performance and/or conduct issues.®

Many of the laws that apply to removing employees in the Federal civil service also apply to
private sector employment or have a similar counterpart, such as the Civil Rights Act of 1964
(Title VII - Equal Employment Opportunity), and the Uniformed Services Employment and
Reemployment Rights Act of 1994 (USERRA), both of which permit private sector employees
to pursue litigation. 2

An employee does not continue to receive a salary once removed. If the action is found to
have been unwarranted, then reinstatement and back pay may be awarded. But, thereisno
pay while removed.s

Title 5 empowers the agency to take an adverse action. If ageney leadership chooses to
delegate the proposal or decision authority to lower levels, then it cannot interfere with the
decision-making process of those delegees. But, prior to the assigned decision-maker’s
involvement in a particular case, current statutes permit delegations to be abandoned or
modified by the ageney at will.4

The ageney is permitted to remove the employee without waiting for criminal charges to'be
filed. If the removal is appealed to MSPB and criminal charges are filed, then MSPB may stay
its proceedings until the criminal matter is resolved if, under the facts of the particular case, it
is necessary in the interest of justice. However, the individual remains removed without pay
during that period.s

in order to be promoted to higher-level grades — including supervisory positions - employees
often must show successful performance and conduct over time. Because past conduct and
performance are among the best predictors of future conduct and performance, length of
service and grade-level tend to have a relationship to the rate at which individuals experience
adverse actions, However, an analysis of appealable adverse action data shows that a
supervisor is no less likely to experience an adverse action than a non-supervisor of similar
age, seniority and grade.® Case law explicitly states that agencies are permitted to hold
supervisors to a higher standard than non-supervisory employees.”

: While an employee cannot be punished twice for the same event,® an agency may withdraw a

naotice of proposed suspension and replace it with a notice of proposed removal.?

An agency ean correct the procedural problem and still take the action, For example, if the
deciding official learns ex parfe information, then the agency can issue a new notice of

- proposed action that includes the new information.™ If an action takes effect before the

procedural issue is identified, and the action is reversed by MSPB on constitutional grounds,
then the agency is free to take the action again, this time properly following all the rules.»

> If a career $ES employee is removed for *misconduct, neglect of duty, malfeasance, or

failure to accept a directed reassignment or to accompany a position in a transfer of
function],]” then the individual may appeal the action to MSPB, but the appeal can be filed

- only gfterthe removal has taken effect,

The rémoval of a Senios Executive
Service (SES) employes is delayed
by the'appeals process.”

If the individual is removed for “less than fully successful executive performance],]” then the
individual is entitled to an informal hearing by MSPB. The request for the hearing may be
filed before the removal action, but, the law specifically states that the removal need not be
delayed pending a hearing. 4

" Thus, whether an action is taken for performance or conduct, the appeals process before the

- Board does not require any delay in the removal of the individual or in the termination of pay

and benefits to that individual,
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* Analysis of data from U.S. Office of Personnel Management, Central Personnel Data File (CPDF), FY 2000-FY 2014. Discharge
data includes the removal of probationers and those in a trial period for reasons involving conduct and/or performance. It does not
include discharges from some agencies that use unique coding, such as the more than 10,000 separation actions that occurred within
the Transportation Security Administration (TSA) in this period, because the coding system does not permit us to determine the reasons
for those separations.

2 See 38 U.S.C. §8 4301-4333 (USERRA); Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241, § 706(e)-(g) (authorizing
discrimination litigation in Federal courts). Congress has also enacted other laws to protect private sector employees. See, e.g., Family
Medical Leave Act of 1993 (FMLA), Pub, L. No. 103-3, 107 Stat. 6, § 107 (authorizing civil actions and damages); Dodd-Frank Wall
Street Reform and Consumer Protection Act, Pub. L. No. 111203, 124 Stat. 1376, § 748 (authorizing a cause of action for discrimination
against whistleblowers); bttp://www.whistleblowers.gov/ {explaining that Congress has enacted 22 laws to protect employees from
retaliation for reporting occupational safety hazards).

3 See 5 U.8.C. § 5506 (b)(1)(A). Buf see 5 U.S.C. § 1214(b){1) (authorizing the Office of the Special Counsel (OSC) to request that the
Board order a stay of a personnel action if there ave reasonable grounds to believe the action is the result of a prohibited personnel
practice). MSPB records indicate that OSC requests for such stays are very rare. From FY 2004-2014, OSC filed 65 requests for a stay,
86% of which were granted. Appellants also may request a stay under more limited circumstances. See 5 U.S.C. § 1221(c).

4 Goeke v. Department of Justice, 122 M.S,P.R. 69, 1 23 (2015) {explaining that the agency opted to delegate to a non-supervisory
career official the authority to propose adverse actions, even though no external law, rule, or regulation required any delegation of the
agency's disciplinary power. Such a delegation can be abandoned or modified prospectively by the agency at will; but, once adopted and
until modified, it must be enforced); see Boddie v. Department of the Navy, 827 F.2d 1578, 1580 (Fed. Cir. 1987) (explaining that a new
official can be substituted only if the substitution occurs before the assigned official considers the charges); Ward v. U.S. Postal Service,
634 F.3d 1274, 1279 (2011) {prohibiting ex parte communications); § U.5.C. § 7513 (authorizing an “agency” to impose an adverse
action).

5 Wallington v. Department of Treasury, 42 M.S.P.R. 462, 465 (1989). See, e.g., Raymond v. Department of Army, 34 M.S.P.R.
476, 478 (1987) {appellant removed and MSPB appeal dismissed without prejudice to refiling because of investigation by U.8.
Attorney}; Green v. U.8, Postal Service, 16 M.S.P.R. 203, 206 (1983) (staying a removal appeal at MSPB pending completion of the
ongoing criminal investigation by the U.S. Attorney’s Office). Civil proceedings may be frozen pending the resolution of a criminal
prosecution, Afro-Lecon, fnc. v. United States, 820 F.2d 1198, 1204 (Fed. Cir. 1087). However, the law has specific provisions to make
it possible to fire an employee reasonably suspected of a crime for which imprisonment may be imposed even faster than an employee
whose actions are not likely to result in imprisonment. § U.S.C. § 7513(b)(1). Additionally, the Board has held that an employee is not
entitled to back pay for any period of an indefinite suspension based on an indictment, regardiess of the outcome of the criminal
charges, if the indictment was proper when effected. Jaruis v. Department of Justice, 45 M.S.P.R. 104, 108 (1990); see Wiemers v.
Merit Systems Protection Board, 792 F.2d 1113, 1126 (Fed. Cir. 1986) (holding that a reversal of a conviction did not entitle an employee
to back pay for a suspension based on alleged criminal activity).

6 Analysis of data from CPDF, FY 2005-2013, full-time, permanent employees experiencing a suspension of more than 14 days,
change to lower grade, or removal for cause.

7 See, e.g., Gebhardt v. Department of the Air Force, 99 MS.P.R. 49, 1 21 (2005), aff'd, 180 F. App’x 951 (Fed. Cir. 2006) (holding
that *[sJupervisors may be held to a higher standard of conduct than non-supervisors because they hold positions of trust and
responsibility”); Myers v. Department of Agriculture, 88 M.S8.P.R. 565, 1 34 (2001}, affd, 50 F. App’x 443 (Fed. Cir. 2002) (holding
that an “agency has a right to expect a higher standard of conduct from supervisors than from nonsupervisory employees”).

8 Wigen v. U.S, Postal Service, 58 M.S.P.R. 381, 385 (1993) (an agency cannot impose disciplinary or adverse action more than
once for the sanie instance of misconduct).

s« Brough v, Department of Conunerce, 119 M.S.P.R. 118, 19 10, 13 (2013). The agency must comply with its own internal rules for
issuing notices of proposed action. See Canary v. U.S. Postal Service, 119 M.S.P.R. 310, 19 11-12 (2013) (holding that the substitution of
a new deciding official violated the agency’s procedures under the circumstances of the case).

w See Dejoy v. Department of Health & Human Services, 2 M.8.P.R. 577, 580 (1980) (holding that an agency may cancel a
proposed removal and substitute a new notice of proposed removal).

u See Ward, 634 F.3d at 1279 (explaining that if there is a due process violation, the appellant “is automatically entitled to an
‘entirely new’ and ‘constitutionally correct’ removal proceeding™); Solis v. Department of Justice, 117 M.S.P.R. 458, ¥ 8 (2012)
(explaining that the appellant is entitled to a new proceeding).

12 The MSPB appeals process only applies to non-probationary career appointees and those who met the definition of employee
prior to placement in the SES. See 5 11.5.C. 8§ 7541, 7543.

35 U.S.C. § 7543. Section 707 of the Veterans Access, Choice, and Accountability Act (VACAA), Pub. L. No. 113-146, 128 Stat 1754,
which established a different process for the removal of SES members in the Department of Veterans Affairs (DVA), provided that, “the
Secretary determines the performance or misconduct of the individual warrants such removal.” See 38 U.S.C. § 713, However, under
both the traditional SES system and the VACCA system, there is no requirement to delay the effective date of the termination and
cessation of pay and benefits pending appeal. Rather, under the traditional system, any appeal of an action for “misconduct, neglect of
duty, malfeasance, or failure to accept a directed reassignment or to accompany a position in a transfer of function” cannot take place
until after the action takes effect, as it is the taking of the action which provides MSPB with its jurisdiction.

45 U.S.C. § 3592(a). But see 5 U.S.C. §8 3592(b)(2), 4314(b)(3) (the right to request a hearing under section 3592(a) does not
apply to any senior executive removed for receiving unsatisfactory annual appraisals).
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Suspensions of 14 Days or Less (5 U.S.C. §7503, 5 C.F.R. §752)
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Removals, Demotions, Suspensions of Over 14 Days and
Furloughs for 30 Days or Less (5 U.S.C. §7513)

to ascertain facts and collect evidence.

Step Two: Action

> Propose the personnel action in writing including
?;a! action 1&‘ pmp( P and why \g% arges an p ;1.35

. Eniplove 1 to notice of propose
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